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states had competence to build projects
of their choice. They therefore argued
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continue this project even though it had
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that Spain had commenced construction
of the power stations without conducting
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impact, as required by Directive 85/337
on the assessment the effects of certain
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The court adopted a similar approach
in respect of applications brought under
art. 173 by associations formed to
represent the interests of individual
members. Such associations will not be
afforded standing to challenge measures
which affect the general interests of their
members (Federation Nationale de la
Boucherie en Gros et du Commerce en Gros des
Viandcs v EEC Council (Joined Cases
19-22/62) [1962] ECR 491). However,
an individual who does not comply with
these criteria may still be awarded
standing where that individual was

In previous litigation concerning art.
173, the ECJ has found decisions to be of

actively involved in the procedures which
culminated in the Community institution
concerned adopting the disputed
decision (Timex Corp v EC Council and

direct concern to applicants where they
confer no discretion upon the person to
whom they are addressed. If that

Commission (Case 264/82) [1985] ECR
849). Similarly, associations which would
otherwise be unable to assert that a

addressee has a discretion as to whether
to implement the decision, then
applicants affected by that decision will

decision is of direct and individual
concern to them may also acquire
standing on this basis (Kwekerij Gebroeders
van der Kooy BV EC Commission (Joined

participate in the assessment.

not be held to be directly concerned (SA
Alcan Aluminium Raeren v EC Commission
(Case 69/69) [1970J ECR 385).
Alternatively, a decision which does
confer such a discretion upon the
addressee may also be found to be of
direct concern to the applicant where the
possibility of the addressee not
implementing it. is only theoretical
(Piraiki-Patraiki Cotton Industry v EC
(Case 11/82) [1985] ECR
Commission
207). This will depend upon the
circumstances of the particular case.
Perhaps more importantly, the ECJ has
held, with regard to the requirement of
individual concern, that:
'persons other than those to whom a
decision is addressed may
j claim to be
j only
individually concerned if that decision affects
them by reason of certain attributes which are
peculiar to them or by reason of circumstances
in which they are differentiated from all other
persons and by virtue of these factors
distinguishes them individually just as in the
case oj the person addressed.' (Plaumann v
EEC Commission (Case 25/62) [f 963]
ECR 95)).

In applying this provision, the ECJ has
held that applicants must belong to a
closed and individually identifiable class
of persons who, like the addressee, are
substantially affected by the
decision than others (Toepfer v EEC

more

members, individually, would not have
standing. He felt that such a right could
be abused. However, he did consider that
it might be possible to identify a closed
class of persons, who could have
standing, within an otherwise open class
who could not. Amongst individual
applicants, such a closed class could
consist of persons who lived in close
proximity to the source of the alleged
environmental damage. However, as no
evidence was given on this point, he was
unable to pursue this argument.
However, in defining standing, the
ECJ, as had previously the CFI, refused to
redefine its existingo case law. The
individual applicants were not affected by
the project in any different way to other
Canary Islands' residents. Therefore no
closed class existed which might have
standing under art. 173(4). The ECJ
made no reference to the Advocate
proximity.
on
views
General's
Additionally, they held that the fact that
three applicants had lodged complaints
with the Commission and that

Cases 67, 68 and 70/85) [1988] ECR
219; [1989] 2 CEC 593).

Greenpeace had corresponded with and
met Commission officials did not
constitute active involvement in the

In the Greenpeace case, the applicants
sought to convince the court that these
previous decisions had evolved in the
context of specific identifiable legal

process which culminated in the
adoption of the contested decision.
Therefore again standing was denied.
Even more fundamentally, the ECJ also

interests. In contrast, environmental
am
often does not infringe
damage
o
o
particular individual legal interest. All

failed to adopt the Advocate General's
interpretation of the applicant's legal
interests. Rather than finding any

Community citizens share a general
interest in the protection of the
environment. As such, therefore, under

Community interest in the protection of
the environment, the court held that the
applicant's legal interests were limited to
any particular interests which they might
be granted under Community secondary

existing law no closed class could exist for
the purpose ot obtaining standing.
In the ECJ, Advocate General Comas
was sympathetic to this argument. He
found that the member states and
a
had
institutions
Communitv
responsibility to protect a 'Community
public interest' in the protection of the
environment. He also asserted that the
Commission's obligation to integrate
environmental protection requirements
into other policies, under art. 130(R)(2)
of the EC Treaty, was capable of direct
effect. Therefore individuals affected by a
Commission decision had a legal interest
in ensuring that that decision complied
with this obligation. In defining those
'affected' the Advocate General rejected
calls for environmental associations to be
granted general standing to protect the
environment in situations where their

In the context of the
legislation.
o
Greenpeace case, these were merely a right
to participate in the preparation of an
environmental impact assessment, under
Directive 85/337. The court then
declared that these rights were fully
protected by the right to bring
proceedings against national authorities
in national courts. The court declared
that, in this context, the national court
could then challenge the legality of an
a
through
Commission
alleged
preliminary reference.

CONCLUSION
The applicants in the An Taisce case
observed that most projects financed by
Community structural funds would not
have been conducted by the member
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states without that aid. In this position,

It might be objected that, in this

therefore, the Commission must be

situation, the member states or other

national court has little reason to seek a

expected to ensure that such projects are
not likely to have effects which are

Communitv institutions will have
standing to supervise the Commission.

preliminary reference on a very separate
issue: the validity of Community funding

contrary to Community environmental

However,

for the project.

law. However, the An Taisce and Greenpeace
cases show that in reality it is often very
difficult to challenge the Commission's

considerations are very likely to dissuade
these parties from adopting such a stance.
Conversely, individuals living in areas

management of regional aid. It mav often
be unclear whether in fact a Commission
decision, or indeed any legal act, exists

affected
by
these
projects
and
environmental associations have much
greater incentive to pursue such actions.

which is challengeable
under art. 173.
o

Contrary to the opinion of the ECJ, such

Even where such a decision can be

litigants

identified, it would appear virtually

remedies in national courts. For example,

impossible

in the Greenpeace case, where the national
proceedings
concerned
rights
of

for

individuals

or

environmental associations to obtain
standing to challenge that decision.

in

will

participation

reality,

not

in

receive

the

political

environmental impact assessments, the

Overall, in practical terms it would
appear that those most affected by the
Commission's management of regional
aid have most difficulty in holding the
Commission to account. ©

adequate

conduct
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Insolvency
Insolvency proceedings: when are the directors not the company?
by P Goldenberg, S Maffey and N Buchanan
power to present the petition as the
company's agent because, unless the
articles conferred on the board of
directors power to present the windingup petition, the board had no power to
present a petition without a resolution of
the company in general meeting.

INSOLVENCY ACT 1986

A company is in dire financial trouble.
Its directors meet. They take advice, as
they must, from a licensed insolvency
practitioner. They decide, by formal
resolution, to petition for administration
or liquidation. Is the petition that of the
company or of the directors? The purpose
of this article is to review the law, analyse
the confusion and suggest a solution.

BACKGROUND
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In Re Emmadart Limited ([1979]
1 ALL ER 599), a receiver, in the name of
the company and as its agent, presented a
petition for the compulsory winding-up
of the company with the object of gaining
a rating exemption. It was held by
Brightman J that the receiver had no

directors in the event of wrongful
trading.

RECENT CASES
Two cases following the introduction
of the Insolvency Act have contemplated
this conundrum. In Re Instrumentation
Electrical Services Limited ([1988] 4 BCC
301), it was held by Mervyn Davis J that

It was partially to avoid the problems
of Emmadart that s. 9(1) of the Insolvency
Act 1986 in relation to applications to the
court for administration orders, and
s. 124(1) of'that Act in relation to
applications to the court for winding up,
both provide, so far as material, that such
an application 'shall be by petition
presented either by the company or the
directors'.

s. 124(1) permitted a petition to be
presented only by all the directors,

However, both the intention of this
wording, and its consequences, are
unclear. There are two possibilities. First,
that in order to avoid the Emmadart

creditor or creditors ... contributory

problem, and without any specific
delegation
in a companv's
articles of
O
I
,'
association, the directors stand in place
of the shareholders and have a specific
power, acting corporately, to present a
petition. Secondly, that the directors have
an entirely separate power of petition,
even
where
(hypothetically)
the
shareholders might disagree, because of
the potential personal exposure of the

because:
(a)

first, 'the directors' in that subsection

could

not

be

read

as

meaning 'some of the directors' or 'a
majority of the directors';
(b) secondly, the sub-section permitted
a petition to be presented by 'any
or contributories' (those phrases
were to be contrasted with 'the
directors'); and
(c) thirdly, the words at the end of the
sub-section 'by all or anv of those
parties, together or separately' could
not refer back to 'the directors' so as
to allow 'the directors' to be read as
'some directors'.
In the subsequent case of Re Equiticorp
International pic ([1989] BCLC 597),
Millett J held that, once a resolution of

