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The Contribution of the Drafter in Parliament to the Quality of Legislation in Cyprus

I.  Introduction 
The rule of law plays a major role in modern society; it may be simply said to regulate behaviour but that is not an accurate picture of what legislation does. Law’s function in society is manifold; it provides “both the basis and the framework for government action”, “serves as an instrument to further policies”, “acts as a trade-off mechanism for interests” and as “a channel for popular participation in the enactment of law” and “offers the basic framework for the operation of a bureaucracy”.
 

The rule of law is a prerequisite of social and economic growth
 and the quality of each piece of legislation directly affects both, in adverse and positive ways. That realisation of that effect was slow in coming but, once it had, it fuelled a growing sense of urgency in raising the quality of law, both on the national and on the international level.  

Most of these projects focus on the procedures and steps taken during the earlier part of the policy process,
 before a bill is laid before Parliament.
 The legislative process
 has been largely ignored in the better regulation attempts. Yet, it can have a profound effect on legislation,
 as sometimes the bill laid before Parliament is quite different to the one that emerges from it.

This paper will look at the role of the drafter during the legislative process in Cyprus and consider how his contribution furthers the aim of quality in legislation. 

As legislation quality can only be judged by the end product, the paper will consider two separate pieces of legislation, produced following the same legislative procedure and applying the same drafting principles, so as to show the significance of the drafter’s contribution in the legislative process, even where the end product may not fulfill all the requirements for quality in legislation. These are the Bill relating to Certain Matters of Mediation in Civil and Commercial Matters of 2012,
 enacted into the Law relating to Certain Matters of Mediation in Civil Matters of 2012
 and the Bill relating to Credit Agreements for Consumers of 2010,
 enacted into the Law relating to Credit Agreements for Consumers of 2010
.
II. What does quality in legislation mean?
A commonly accepted, output-oriented definition of quality is the extent to which goods or services meet requirements or standards, i.e. the effectiveness of those goods or services.
 By extension ‘legislative quality’ should mean the extent to which the legislative procedures and legislation itself meet the legislative requirements and standards, i.e. how effective legislation is.
 

This simple definition becomes complicated when it comes to defining the requirements and standards used to test whether legislation has been effective. As mentioned above, legislation has many functions within a society and the levels and criteria for quality as regards each role are much debated and difficult to assess.
 If we fail to take into account the functions attributed to legislation, it will be impossible to understand the basis on which the standards for quality legislation are set or to envisage a “balanced appraisal” of the effectiveness of the strategies it aims to enforce.
 

If one considers legislation to be a tool for government to regulate, then a law of quality is one that is able to produce the regulatory results required by sponsors of the bill i.e. a law that is “capable of leading to efficacy of regulation”.
 

Again, the expression of what quality is may be simple but the application of that expression is more complicated. The subjective element inherent in the notion of ‘efficacy of regulation’ makes it impossible to assign clear, universally acceptable characteristics to it.
 As there is no set list of attributes that guarantee quality legislation, a definition of quality cannot help but be qualitative. 

In order to better aid its definition and evaluation, quality in legislation may be separated into two different concepts: quality in the form of the law
 and quality as to the substance of the law
.
 The former relates to the structure and language through which the law is communicated, while the latter to the capacity of legislation to deal with the issue it aims to tackle.
 

The qualitative definition of quality as efficacy is more than appropriate for the technical aspect of legislation as it embraces the subjectivity and flexibility of drafting rules and conventions.
 Drafting is not art nor science nor discipline but rather an interesting combination of all three,
 closer to the Aristotelian wisdom of ‘phronesis’.
 

Phronetic legislative drafting does not ignore the elements of art and science recognised within the discipline. It focuses instead on the subjectivity of prioritisation in the selection of the most appropriate principle to be applied by the drafter where there is a clash between equally important principles.
 The view of drafting as phronesis can be seen to promote quality in legislation as it encourages continued uniform application and, by extension, supports certainty, prudence and appropriateness.
 

In trying to achieve efficacy, the drafter must consider any and all of the following elements; some of these relate solely to the composition of the law, while others are more general considerations as to the way in which the law fits in the entirety of the process: legality;
 necessity of regulation;
 proportionality (and, in the EU level, subsidiarity);
 choice of the right instrument;
 coherence and harmonisation with existing measures;
 implementation and enforcement;
 and drafting quality
.

Having determined, at least to some extent, the principles of quality in legislation, we turn to its evaluation. Improvement in quality is difficult to review and assess, especially where the substantive aspect of quality is concerned, because of the variety of factors it is measured against, especially since these factors change depending on the basic function attributed to legislation and the standards derived from that function.
 It is difficult to assess the contribution of different legislation sectors to the quality of legislation overall, especially those sectors who do not directly affect the citizen's life,
 and given the existence of non-legislative influences such as bad implementation and bad judicial application, which are not easy to control for but critically affect the results of legislation
.

That high quality cannot be categorically defined does not mean that it bears no meaning. Quality in legislation, either in form or substance, can still be discerned, even though it cannot be exhaustively defined or objectively measured.

Thornton separated the drafting process into five stages through which different aspects of the process can be isolated and factors affecting legislative quality can be identified.
 Thornton’s drafting process is comprised of the following five stages: Understanding the proposal, analysing the proposal, designing the law, composing and developing the draft, scrutiny and testing of the draft.
 Thornton’s division of legislative into these five steps was effected mainly to assist the drafter in ensuring high quality legislation. 

This paper will focus on quality in the form of the law based on the previously mentioned elements of quality, through Thornton’s five stages of the drafting process. The drafter’s contribution to quality will be considered at each of these stages as within each stage, there are different contributors to the legislative process or the same contributors performing different tasks. 
III. The drafting and legislative process in Cyprus
Cyprus joined the promotion of regulation quality through initiatives and projects such as the Better Regulation Central Specialised Unit formed within the Ministry of Finance.
 As with other better regulation initiatives, the main focus is on the pre-legislative process stage.

As with most jurisdictions the policy process begins with the executive
 and, if legislation is chosen as the preferred method of implementation, a bill is laid before the Parliament. 
 

During the policy process there is extensive consultation
 with any interested parties, including other government departments, non-governmental organisations and citizen groups, as well as individual citizens.
 Bills are then drafted by the ministry responsible for the policy. 

The Procedure Guide for Legislation from Drafting to Publication (the Procedure and Drafting Guide) provides that bills are considered to be ‘successful’ if they lead to improved quality and universal acceptance.
 The Guide further provides that in order to best achieve this, bills should be drafted taking into account the Better Regulation Principles of the European Union,
 the European principles for the reduction of administration costs
 and the Consultation Guide
.

After the initial draft is completed, it is submitted to the Attorney-General’s office to be vetted. The draft must be accompanied by an Impact Analysis Questionnaire (the Questionnaire),
 which contains an assessment of the environmental, social and financial consequences of the proposed legislation.

The Attorney-General’s Office advise the executive on the appropriateness of the use of legislation for the application of the policy in question, review the text for compliance with the rules of drafting and make sure that the legal result achieved is the one intended.
 The final draft is submitted to the Council of Ministers for its final approval
 and then to the Parliament for scrutiny.

The bill is laid before Parliament together with the Questionnaire and an Explanatory Report (the Report).
 The Parliament has the power to amend the bill in any way it deems fit, so long as it does not raise the government budget,
 although the executive does have the power to withdraw any bill without needing to give a reason for this action.
The quality of the bill as submitted to Parliament is subject to a number of factors ranging from the experience of the first drafter, or lack thereof, to the time and resources, including human resources, available to the Attorney-General’s Office to review the draft.
 This, however, is not the subject of this paper so suffice it to say that the quality of the bill can vary considerably. 

Once laid before Parliament the bill is referred to the parliamentary committee under whose purview the subject matter of the bill falls.
 The House of Representatives is one of many parliaments where the bulk of legislative work is undertaken at the committee level.
 At each meeting where a bill is discussed, the committee notifies the appropriate Minister and the Minister may attend the meeting and express his views.
 The committees also have the right to call upon any interested party to provide information and evidence and express their views or opinions for any bill pending before it, including Ministries and any governmental departments;
 this allows them to obtain the information necessary to perform their legislative role.
 The committee is free to determine the procedure for the collection of the above views or evidence.
 In most cases these are taken orally during the committee meeting or submitted in writing to the committee. 

The bill is initially discussed 'on principle', i.e. as to the policy behind it, including the issue it targets and the way in which it hopes to achieve its aims and then each section of the bill is scrutinised before a decision is taken on each section and the entirety of the bill.
 At the conclusion of the scrutiny of the bill, the committee presents a report on its findings and positions to the plenary, which takes the final decision.
 The plenary does not examine the bill as originally laid before Parliament; the discussion in plenary is on the text of the bill as amended by the committee.

Much like in the USA, the draft is used as a basis for negotiation
 during the legislative process with changes made to it ranging from technical, drafting improvements to substantive policy changes.

As the Parliament does not have in-house legislative counsel in a separate department, solely responsible for legislative vetting of the bills, these functions are undertaken by the standing committee's secretariat.
 For the purposes of this paper, the clerk of the parliamentary committee responsible for the bill is considered to be the third drafter after the Ministry and the Attorney-General's Office. 

The system of parliamentary scrutiny in Cyprus is such that a large part of the process is repeated once the bill enters Parliament. The committee clerks’ duties include legislative vetting of the bills and draft regulations laid before Parliament, the drafting of Member’s Bills and redrafting, were necessary, of bills or draft regulations and the preparation of reports for the committee they are assigned to.
 In exercising these duties, clerks follow all of Thornton’s stages. They use the accompanying material and the views submitted to the committee by the various interested parties to understand and analyse the proposal, check it against the text of the bill to confirm that it matches the policy aims, offer alternatives where necessary and amend the text, sometimes extensively, to best achieve the aim.
IV. The first stage: Understanding the proposal
A. What occurs at this stage
As with all tasks, the first step is to understand what you want to achieve. For the drafter, this step is taken when he receives instructions on the drafting of legislation. While this is the first stage at which the drafter is involved, it is not the first stage in the policy process. With the exception of Member’s Bills, both the policy itself and the decision to express it through legislation are taken by the executive and the drafter becomes involved after the policy has already been formulated, the decision to apply it through legislation has been taken and drafting instructions have been prepared to this end.
 

Drafting instructions are the medium through which the drafter first begins to understand what is requested from him. They communicate the bill sponsor’s wishes by providing background information of the proposed legislation, the purposes it seeks to achieve and the means through which that will happen as well as the expected impact of the resulting legislation and the way in which it affects the social and legal status quo.
 

Drafting instructions are only the first part of the drafter’s attempt to understand the proposal. The drafter also has the responsibility of consulting the sponsors of the bill so that he can ensure that the legislative proposal has been fully understood and confirm that the drafting instructions adequately reflect that policy.
 

The dialogue between drafters and bill sponsors helps bring possible problems to the surface so that solutions may be found, and is particularly important where complex proposals are concerned. 

The overall aim of this stage is for the drafter to understand what the sponsor has in mind, fully consider and assess the proposal, its implications and consequences and clarify any uncertainties so that he may be adequately informed not only to draft the necessary provisions but also to question the policy where necessary.
B. Quality factors at this stage
As the drafter is the one ultimately responsible for the creation of the text, it is imperative that he has a proper grasp of the aims and content of the policy, since it is his perception that creates the output and thus any uncertainty on his part may appear in the text itself. 

There are a number of prerequisites for the drafter to fully understand the proposal and not all of them are fully under his control. The quality of drafting instructions is one of those elements and plays a major role in understanding the policy’s intentions. Initial understanding can be enhanced through a consultation process.

Clear words and effective communication of instructions are necessary components of the quality of the resulting bill. The quality of drafting instructions may be improved through the use of drafting instruction manuals,
 which may assist not only in standardising the information given in drafting instructions but also serve as a check for quality of text and as a quality control measure throughout the drafting process.
 The quality of drafting instructions also has direct bearing on the time required for the drafting process as the better their quality the less time is necessary to ensure understanding.

The instructing officer’s contribution to quality at this stage is also significant. Even the best drafting instructions are not a substitute for the dialogue between drafter and bill sponsor. The sponsor’s experience is thus very important. He must have the requisite skills, training and experience in the drafting process and reasonable knowledge of the subject matter to contribute to the discussion of the details of the policy and those necessary for securing quality of legislation as well as have sufficient authority and be of sufficient seniority to represent his ministry.
 If the instructing officer is thus qualified he will be better able to provide the drafter with instructions, clarify any issues that may arise, provide alternative solutions where necessary.
 

The drafter himself is also a very important variable in this stage. The qualification and experience of the drafter is undeniably important in this stage in legislation. As he will be the one to test the policy and then put it into words, he must make sure he fully understands the proposal and, leading into the next stage, point out any gaps, anomalies and ambiguities in it, and offer alternative solutions where necessary.
 

In order to fully discharge this duty the drafter must have experience in the drafting field. Drafting is not just learning a set of principles universally applied; the practical wisdom that is part of drafting as phronesis requires experience to develop. A qualified and experienced drafter is better able to understand and then to analyse the policy. The qualification and experience of the drafter are important factors in the determination of the quality of the bill. 

The quality of the dialogue between the drafter and the instructing officer, important in their own right, is significant in ensuring full understanding of the proposal. The drafter and the instructing officer must fully cooperate to ensure the best possible understanding of the proposal. As mentioned above, the consultation process between the two helps unveil any issues with the proposal and pinpoint alternative solutions.
C. Cyprus
The first step in scrutinising any bill laid before Parliament is to understand what the policy behind it is and how it is achieved through the bill. To this end the Report and Questionnaire play a major role as does the cooperation between the committee clerks and the MPs on one side and the representatives of the executive and of the Attorney-General’s office on the other. 

The Report and Questionnaire play a role similar to that of drafting instructions in that they provide the information necessary to understand what is intended to be achieved by the proposed law and the ways in which this aim will be realised.
 They are the means through which the members of the parliamentary committee and the clerks come to understand the proposal. 

As part of parliamentary practice, during the first stage of the scrutiny of a bill the policy aims and the way in which they are applied by the text of the bill are presented by the representative of the ministry responsible for the bill.
 The clerks have a duty to communicate any issues or concerned in relation to the policy or the text of the bill to the members of the committee. 

During all stages of parliamentary scrutiny the parties that took part in the consultation process as well as any other interested parties the committee chooses to call upon are present and contribute their own views and opinions. The presence of interested parties, including experts in the field, is particularly helpful in understanding the executive’s proposal as they may fill in gaps of knowledge both as to practical issues but also as to the logic behind certain choices in policy or means of enforcement. Having experts from both the policy and the drafting fields present can only be in favour of the achievement of high quality in legislation.
1. Περί Ορισμένων Θεμάτων Διαμεσολάβησης σε Αστικές Υποθέσεις Νόμος του 2012 (Law relating to Certain Matters of Mediation in Civil Matters) (the Mediation Bill)
Upon its acceptance by the Parliament, the plenary forwarded the bill as laid before it (“the original bill”) to the Committee on Legal Affairs for scrutiny.

As per the explanatory report, the initial aim of the bill was to harmonise national law with Directive 2008/52/EC.
 The bill created the necessary legal framework for access to mediation as a way of resolving civil and commercial differences. The Report set out the ways in which that aim was to be achieved, including the creation of the institution of mediation which was previously absent in Cyprus, the provisions for the registration of mediators and the procedure for conducting mediation and the registration of the resulting decision with the courts.

The Questionnaire included the above information as well as a list of the interested parties that were part of in the consultation procedure, the possibility for alternative non-legislative ways of addressing the issues addressed by the bill, the economic and social effects and the deadline by which the bill should become law.

Because of the EU element, the European Affairs Service of the Parliament prepared a Memorandum explaining the policy and aims of the Directive as well as its provisions as they related to the bill to better aid understanding and a member of the Parliament’s European Affairs Service was also present in every meeting to respond to possible issues relating to the EU dimension of the bill.

2. During the first meeting on this bill, the representative of the Ministry of Justice and Public Order presented the policy and aims of the bill. The bill was drafted strictly for harmonisation purposes, remaining within the bounds of the Directive, i.e. only covering differences that have a cross-border element and not strictly domestic cases. The intention was that the enforcement of the harmonising legislation would be reviewed in the future and a wider legal framework would then be drafted based on the resulting observations.

3. Ο περί των Συμβάσεων Καταναλωτικής Πίστης Νόμος του 2010 ( Law relating to Credit Agreements for Consumers of 2010) (the Credit Bill)
Upon its acceptance by the Parliament, the plenary forwarded the bill as laid before it (“the original bill”) to the Committees on Legal Affairs and on Trade and Industry for scrutiny.

As per the explanatory material, the aim of the bill was to harmonise Cyprus law with Directive 2008/48/EC
. The bill replaced previous law on the subject and created the necessary legal framework for the use of uniform terms in the provision of credit to consumers. The Report included details on the consultation process as well as the request of the Bank Association of Cyprus and the Cooperation Credit Institutions to delay the enforcement of the resulting law for seven months and the disagreement of the Bank Association on specific points of the bill and their alternative suggestions.

The Questionnaire included the above information as well as a list of the interested parties that were included in the consultation procedure, the possibility for alternative non-legislative ways of addressing the issues addressed by the bill, the economic and social effects and the deadline by which the bill should become law.

As with the Mediation Bill, the EU element of the Credit Bill meant that the European Affairs Service of the Parliament prepared a Memorandum explaining the policy and aims of the Directive as well as its provisions as they related to the bill to better aid understanding and a member of the Parliament’s European Affairs Service was also present in every meeting to respond to possible issues relating to the EU dimension of the bill.

During the first meeting on this bill, the representative of the Ministry of Commerce, Industry and Tourism presented the policy and aims of the bill, underlining the limitations imposed by the Directive and noting the receipt of a reasoned opinion from the European Commission.

In understanding the proposed regulation, the information provided by the Report and the Questionnaire of the Mediation Bill and the Credit Bill was detailed and enabled the clerks to understand the aims of the proposed law and the means through which those aims would be achieved. This understanding aided the discussion within the committee and allowed, not only the clerks, but also all the participants to contribute to the discussion and fine-tune the conclusions drawn from the material.
V. The second stage: Proposal analysis
A. What occurs at this stage
For quality to be achieved at the end, the proposal must be analysed and challenged so as ensure that it can remain solid under scrutiny. “The greatest merit in legislation is its ability to withstand logical analysis” 
 and if the policy itself cannot withstand analysis then it is inevitable that the resulting legislation will not do so either. 

Although the traditional view requires the drafter to be completely separate from policy, one of his responsibilities at this stage is to critically analyse the policy proposal, including how it affects the rule of law itself, human rights, international obligations and standards, constitutional competences and issues etc; and, where necessary, advise on alternative ways to bring it into force.
 Drafters may not be responsible for the policy changes themselves but they do shape those policies in drafting the legislation and they have an obligation to ensure that the envisaged legislation will be consistent with other government policies and even court decisions.
 

To fulfil his function, the drafter must not only understand the proposal, but also consider whether legislation is indeed the best way to realise the policy,
 how the proposed law fits in with the existing legal framework, as well as the practical application of the proposal. He must confirm that the legislative proposal will fit in with the existing matrix of legislation, including case law, subsidiary legislation and administrative law. Where the proposal includes amendment of an existing statute he must ensure that the proper section of the law is amended or repealed. He may even find it necessary to study the relevant legal environment of other jurisdictions.
 

Although the drafter is inescapably involved in policy and must always be aware of the political concerns of the politicians he must work with, he must also make sure that he is absolutely neutral in this involvement. He must be “in this world [of politics], and yet not of it, in order to be effective”.
 He can and must advise independently and in a logical and rational manner.
 It is this independence that allows him to present views and opinions to the sponsor of the bill that are inconsistent with either the sponsor’s views.
 His value lies in his ability to come up with reasoned solutions to social, legal and political issues.

These days, with the increasing harmonisation between national regimes in particular areas and especially within the EU where the aim of complementary or harmonised legislation is very important, the drafter must also be able to review legislation outside his jurisdiction and perhaps even take it into account as part of the legal context in which his work will be placed.
 

For the analysis of the proposal to be thorough, the active participation of the instructing officer is necessary. The drafter cannot be an expert on all things and the instructing officer is more likely to have experience on the subject matter of the bill and on the implementation of the resulting law. The dialogue begun in the first stage, so as to help the drafter understand the proposal, continues during the analysis stage, with one side filling in the gaps in the other’s experience and knowledge to fully test the solidity of the policy and the resulting law.
B. Quality factors at this stage
A good analysis benefits the production of a quality bill. Proper analysis of the proposal shows the effect it will have on the existing matrix of law and extrapolate the way in which the resulting law will function within that matrix and how well it will apply in practice.
 

The drafter is crucial in attaining quality in legislation during this stage. His value lies in helping analyse and define the problems the draft aims to address and, having those in mind, identify and evaluate possible solutions.
 If he fails to take into account the policy choices or check that the proposal is not in conflict with the constitution or other legislation the quality of the ensuing legislation will suffer. 

The level of knowledge required of the drafter cannot be underestimated, both as to the government and policy as well as in relation to the substantive legal rules, especially where the issue is sensitive or the law particularly complex as he must ensure that the sponsors of the bill are happy with the substantive changes that may be effected and that the legislative instrument drafted does, in the end, effect the desired change in the law.
 Good analysis requires that the drafter have intellectual ability, creativity, knowledge of the law, critical appraisal and judgement.
 

Toeing the line between actively making policy and offering solutions for the sponsors of the bill also requires experience on the part of the drafter, as does the choice of solution to be presented in any given case. Each situation is different and the line between policy and drafting is not clearly demarcated. What works for one bill may be overstepping the bounds in another and the drafter must have the requisite experience to see each case for itself.
 It is this experience that gives him the tools to turn the elements of the proposal that come into contrast with constitutional or other legal principles into something that is legally and practically viable.

The instructing officer’s experience is equally important as he is better placed to predict any practical issues that may arise in the administration or in the enforcement of the intended legislation.
 A good analysis requires active involvement from the instructing officer otherwise one of the most important steps of the process, the dialogue through which the aims and drawbacks of the bill are found, is lost.
 

Both parties to the dialogue must have adequate knowledge of the subject matter to be able to consider who the bill is addressed to and the information which must be presented to that audience for the bill to be effective in its aim. Each bill is directed towards different audiences, depending on the nature of the bill, such as the specialist nature of its subject or the technical issues it addresses.
 
C. Cyprus
In Cyprus the policy is analysed not only by the original drafter and the policymaker, but also by the drafters in the Attorney-General’s office and the clerks in Parliament, as well as the MPs themselves during the parliamentary process.

Because of the relatively small number of staff in Parliament, and in specifically in the Parliamentary Committees Service, and because of the lack of a legal department in Parliament, the duties of the committee clerks cover all the workings of their committee, from administrative necessities of agenda formulation to the research necessary to analyse the executive’s proposal or to formulate a proposal for a Members’ Bill to legislative drafting of that proposal.
 Committee clerks are in a particularly good place to constructively analyse the proposal. After some time responsible for a committee the clerk acquires knowledge of the political actors within each specific issue as well as the substantive issue itself. Because of this he is more likely to have enough knowledge to know which policy aspects are sensitive in political terms and which have been criticised in the past by stakeholders as impractical or may cause such reactions in the future.
1. Mediation Bill
The members of the committee expressed their disagreement with the ‘piecemeal approach’ undertaken by the executive and considered widening the scope of the bill so as not to be limited to civil or commercial matters and to include domestic differences.
 

The views of the Attorney General himself were requested as well as those of the Law Commissioner, both in that capacity and in her capacity as the Commissioner for the Rights of the Child, of the Bar Association of Cyprus and of the Cyprus Chamber of Commerce and Industry.
 The members also requested a report from the European Affairs Service of the Parliament as to the current mediation practices of other member states and the ways in which these practices could be transposed in Cyprus.

Both the resulting report and the bill were considered as to their practicability in terms of the situation in Cyprus. The lack of an existing legal framework and a mediation culture in Cyprus was taken into account, as well as the overburdening of courts with cases that could be resolved via mediation and the fact that in most member-states there was a common regime for cross-border and domestic cases.
 

The committee noted that all the interested parties and the Attorney-General agreed with the extension of the bill's scope and decided to direct the committee clerks to make the necessary changes so that the current legal deficit in this area of the law is filled and so that the bill's effectiveness is ensured.

The committee explicitly removed familial matters from the scope of the bill following the advice of the Commissioner for the Protection of the Rights of the Child, who expressed the opinion that the policy followed in the bill is not conducive to the resolution of familial matters, which require a different approach and should be regulated in a separate, special law.
 
2. Credit Bill
In the scrutiny process, the committees considered the general legislative matrix of the control and scrutiny of banking and other credit institutions and the ways in which the law’s enforcement would, in practice, protect consumers. To this end the committees also considered a number of written submissions from interested parties as well as oral presentations as to both the policy and the specific provisions of the bill.
 

The committees particularly considered the request for postponing the date the new law would come into force to allow time for the relevant institutions to make the necessary preparations for its enforcement.
 This was particularly important as the bill was, in fact, laid before Parliament on 10/6/2010 a day before the harmonization deadline and any delay in its enforcement could result in the continuance of infringement proceedings on behalf of the European Commission.
 
The committees considered the policy of the bill in detail, particularly as regards the expansion of the original bill’s scope;
 the power given to credit agencies to access databases and the way in which such databases function in Cyprus;
 and the empowerment of the Consumer Service of the Ministry of Commerce to issue fines up to €500.000.
 Not all of the relevant provisions were amended, some because the Directive did not allow for deviation in national measures,
 others because the committees' conclusions were in agreement with the existing policy
. 

In both cases there is evidence that the committees and, by extension, their clerks explicitly considered the necessity of legislation in the form it was laid before Parliament.
 In fact, in relation to the Mediation Bill, the committee concluded that certain provisions included in the original bill were better left to the professional associations to consider and should not be part of the law.

The implementation and enforcement aspect of the proposal were also scrutinised. In the case of the Mediation Bill, the Committee on Legal Affairs concluded that the scope of the resulting law should be widened, with all the additional provisions and measures that required and determined that the law would be better enforced if the Ministry of Justice was responsible for the maintenance of a Mediator Registry, rather than the different professional associations as was originally provided.
 As to the Credit Bill, the committees may not have made any changes in policy, but the analysis of the proposal led to the decision that the matter be entered for future debate in committee.

VI. The third stage: Designing the law 
A. What occurs at this stage
This is the stage where the intended law takes shape. The creation of the framework of the law, if done well, ensures that the final draft will be organised and arranged in a logical form, following a coherent theme. It also facilitates effective communication of the content of the law.
 

Structure is not only concerned with the general arrangement of the bill, i.e. where each section is placed in the overall scheme, but also concerns the way in which each section or schedule is organised. There should not only be logic in structuring the sections but also in the internal structure of each section. Design, in this sense, has been called “the essence of a well-drafted Bill”.

Each jurisdiction has its own set of drafting conventions as to the design of their legislation.
 These provide for a general scheme which should be followed so as to maintain consistency within the jurisdiction but, other than the general form, act as  a useful guideline in setting out the structure of the bill.

Designing the outline of the law also allows the drafter to estimate a realistic time scale for a drafting process.
 The more complicated the structure and the provisions contained therein, the more time or resources may be required to complete the process.  It further acts as a kind of quality control, allowing the drafter and the sponsor of the bill to compare the end result with the design agreed upon.
 

It should be held in mind, however, that the initial design should not be set in concrete. Issues may arise or policy revised during the entire drafting process so that the outline must be continually verified and, where necessary, revised.

B. Quality factors at this stage
Once again, the drafter’s experience is singularly important at achieving a high level of quality at this stage. Consistency of practice within any jurisdiction is important in maintaining quality but the legal structure of a bill is not set in stone; it is contingent on a number of factors that cannot be easily settled through rules.
 Sometimes a change is accepted for reasons of political expediency, others because there is not time to amend a bill. The drafter often has a variety of choices in structure and he must have the requisite experience to determine which conventions to follow in order to achieve the better result.
 

The dialogue between the drafter and the instructing officer is remains important at this stage. The instructing officer has access to information that the drafter may not and there are occasions when a certain structure must be followed for reasons unrelated to drafting. Thus the instructing officer’s contribution is crucial in designing the law.

C. Cyprus
Drafting conventions in Cyprus also provide for the structure of the bill in Cyprus follows a set of conventions, including placement of certain sections
 and placement of subsections within sections
.

Parliamentary committees also review the design of the bill, within the framework of the legislative vetting performed by the clerks of the committee.
1. Mediation Bill
Given the substantial changes in policy mentioned in Part IV, the structure of the bill had to be redesigned so as to accurately reflect the new scope and include the additional provisions inserted by the committee. 
Yet, even before the policy changes were decided, the original bill’s design required some improvement. There was no clear logic in the setting out of the sections or within the sections themselves. For example Part III of the bill, whose title proclaims deals with Registration in the Mediators Registry, included unrelated provisions such as the requirement for independence and neutrality from the mediator,
 the recompense of the mediator,
 and the choice of mediator
. 

Another example is the placement of the provisions relating to the obligation to inform the parties to judicial proceedings of the possibility of mediation to resolve the differences and the postponement of the court case while mediation takes place. While the logical placement of these provisions, in terms of the time in which such information would be given, would be before the provisions relating to the selection of mediator or the mediator procedure, they were placed at the end of the bill just before the provision relating to the mediation results.

The committee called upon the clerks to prepare a new layout for the bill so as to improve the current design and insert the additional provisions as decided by the committee.
 The resulting text was once again scrutinised by the committee and approved of. 

The new design
  was structured upon the logic that the provisions would follow the series of events leading to mediation, with the general provisions relating to the institution of mediation, the registration of mediators and the requirements for mediators to work as such placed first, then the procedure for the mediation itself, beginning from the decision to resort to mediation, and lastly the ways in which mediation is terminated, either successfully or unsuccessfully. 

In designing the new structure the ease with which the law could then be used by its target audience was also considered; this audience included, not just legal professionals but the members of the Cyprus Chamber of Commerce and Industry and the Cyprus Scientific and Technical Chamber, and the citizens who would be called upon to decide whether they want to resort to mediation. This approach is in accordance with the clarity and simplicity principles for drafting and in the spirit of the plain language target set in the Procedure and Drafting Guide.
 
2. Credit Bill
Unlike the Mediation Bill, there were no significant changes made to the structure of the Credit Bill. The structure of the bill as laid before Parliament follows the basic conventions of drafting in Cyprus and further to that, closely resembles the structure of the Directive. The structure follows a linear philosophy based on the stages of a credit agreement, from pre-agreement
 to the conclusion of the agreement
 to its content
. Following that, the powers of the appropriate department to supervise, scrutinise and fine credit institutions are set out.
 This structure was maintained in the enacted statute.

The design of the bill was reviewed in both cases, although only in the Mediation Bill were significant changes made. In both bills the approach taken by the committee and its clerks was consistent with the better regulation standards set out both in the European and the national levels, particularly those set out in the Consultation Guide and the Procedure and Drafting Guide.
VI. The fourth stage: Composition and Development of the Bill
A. What occurs at this stage
At this stage of the process the drafter composes and develops the draft, in both substance and form, ensuring that it reflects the content of the drafting instructions as amended during the process so far.
 Although this is by far not the only aspect of the drafter’s work, putting words to paper, turning policy into legislative text is greatly important. Legislation is, after all, a form of communication and the ensuing text must be comprehensible to its intended audience.
 

In composing the bill, the drafter follows the general rules of drafting in his jurisdiction; no matter the language and general format of an Act, these principles form the basis of a good piece of legislation.
 In some jurisdictions drafting manuals are used to assist the drafter in his quest for quality in the law.
 These manuals are meant to help the drafter become aware of his role in the wider process, including the ways in which they can succeed in this quest.
 

The existence of these principles does not render the composition of legislation a mechanical process. As mentioned above, drafting does not belong in the science sector, where all principles are applicable. The drafter often has to choose between two competing principles to reach his aim; every drafter works in the way that suits him best and every bill is approached as a unique exercise.
 

There are certain concerns and limitations as to the language and sentences used when drafting legislation that are generally accepted as guidelines, not rules, for drafting;
  these include short sentence length,
 use of positive rather than negative statements,
 and use of the active rather than the passive voice
.

This stage continues to the end of the legislative process as the bill is continuously reviewed and recomposed throughout all the stages of the drafting process until the final draft of the bill is settled upon.
B. Quality factors at this stage
For legislation to be effective, and thus of high quality, it must be drafted in simple, clear and precise terms so that the target audience, including the public, interested parties and those responsible for its enforcement and interpretation, is able to understand and apply it.
  Deficiently drafted legislation does not simply make for lower-quality legislation; it can cause serious problems in application and enforcement to the point that the aim of the law itself is frustrated.
 

In order to achieve quality in legislation one must apply a series of other principles such as clarity,
 precision
 and even ambiguity
 in a language suitable for the legislation's intended audience while conforming to the appropriate style for the instrument at hand.
 

It may seem strange to include ambiguity as a quality element along with precision and clarity, but ambiguity also has a purpose to serve in the quest for quality. Legislative drafting may be designed to “set out the parameters for legal relationships in the clearest possible manner”
 but sometimes there may be sound reasons for obfuscation. These reasons may be political or practical. For example, there may be occasions when both sides of a debate wish to claim victory and obfuscation may help a bill pass through Parliament where clarity would prevent it.
 There are times when ambiguity may also help the enforcement of legislation. A deliberate gap may allow those enforcing the legislation to use the rule so as to best fit the circumstances before them.

Clarity and precision may be achieved through the application of a number of techniques, including the use of another principle in the hierarchy of quality elements, that of plain language. The guidelines mentioned in the previous part go a long way towards ensuring both clarity and precision, if applied appropriately by the drafter, depending on which of the two quality elements he considers most important in any given case. 

Plain language, while lower down in the hierarchy is also important in achieving quality and has growing support around the world.
 Plain language may be used in support of clarity as one of its main tenements. Plain language is “[c]lear, straightforward expression, using only as many words as are necessary. It is language that avoids obscurity, inflated vocabulary and convoluted construction. It is not baby talk, nor is it a simplified version of … language”.

Plain language proponents, while recognising that law may be complicated and drafting is a specialist profession that requires learning and skills to perform, believe that statutes should be drafted using the simplest language possible so as to best achieve clarity and comprehensibility of law. Plain language does not seek to oversimplify law, but rather to apply the principles of good writing to it.
 To write in plain language one should avoid the use of legal and financial jargon,
 long sentences, passive voice, weak verbs, superfluous or abstract words and unreadable design and layout.
 

As with all principles of quality in legislation, the use of plain language rules is not absolute. “An overly doctrinaire approach to so-called ‘principles’ of plain legal language may be self-defeating”.
 Complexity, for example, cannot always be avoided, especially in legislation  where the subject matter itself is complex and its regulation can only be simplified up to a point. Plain language could be summarised in a quote attributed to Einstein: “Make it as simple as possible, but no simpler.
 
The drafter is, once again, an important factor in attaining quality. Blindly following the guidelines whether set in drafting manuals or established by precedent will not automatically result in quality legislation. The guidelines are there to raise awareness of the effects of breaking them, spark discussions on their enforcement and promote a culture of due care for technical quality.
 

There are differences of opinion as to the training required of the drafter in order to best achieve quality at this stage. Some believe that academic training is required like all sciences while other believe that, like any craft, it is best learned in the apprenticeship manner, with on-the-job training. Markman believes that drafting skills can be successfully studied and learned in a formal academic setting but notes that, like any other professional, a drafter cannot be fully functional without some period of practical experience.
 

It is the drafter's experience that allows him to determine when to follow the guidelines and when his purpose is better served by following a different path. The kind of 'practical wisdom' acquired throughout his career is necessary for the drafter to best achieve effectiveness in the technical aspect of legislation and thus quality. In law and, by extension, drafting, the principles are not universally applicable. The drafter is the one who decides, in a conscious and informed manner, how to apply them to a concrete set of circumstances. In order to do this, of course, he must first be aware of the theoretical principles, the guidelines.
 

A drafter is trained to know the value of clarity and precision.
 He must have knowledge of the language he drafts in and the language of law in his jurisdiction so that he can keep consistency across the whole body of the law and be aware of the times it is necessary to ignore a grammar or legislative drafting rule in favour of clarity.
 

One of the traditional principles that makes legislation more difficult to read and thus lowers its quality is the “tendency of some drafters to see how many ideas and concepts they can pack into a single clause”, which can lead into loss of clarity. Irrespective of the degree of specialty in the statute or the intended audience, clear expression is paramount if comprehensibility is to be achieved.
 

It is, however, necessary to complement the ‘primary’ drafter’s experience with reviews from colleagues so as to bring out any problems no longer visible to a person too close to the text, like the drafter. Co-drafting, either in pairs or as part of a team, and drafting with formal peer review, is believed to enhance quality, especially if informed by reasoned, consistent, regularly-reviewed and fully-documented drafting practices. Access to other drafters is particularly helpful where the primary drafter faces a new challenge. Having a second opinion helps him secure more respect and greater consideration for his proposal.
 
C. Cyprus
The rules of drafting followed in Cyprus are much the same as those followed in most common law jurisdictions. While there is no drafting manual, the Procedure and Drafting Guide sets out two main principles to be considered when drafting legislation, one of which is improved quality, which, as per the Guide, requires, among other elements, the use of simple and understandable language.
 Drafters are trained on the basis of the mentor system, with new members of staff learning from the mentor they are assigned to.

During the legislative process, the text is often amended both to clarify and better reflect the policy it intends to apply as well as to make it more comprehensible to the intended audience. Any changes made during the legislative process are also incorporated in the text by the committee clerks. It should be noted that while the political dialogue conducted during the parliamentary process may take some time, drafting is usually done in haste since consensus might be reached either at the last minute before a deadline (see harmonising legislation) or the MPs may wish to pass the resulting bill through Parliament before consensus is broken.

Usually some form of consensus is reached, but on rare occasions when no consensus was reached the executive exercised its right to withdraw draft bills prior to voting in Plenary, where they consider the amendments to be too extensive or contrary to the original policy. It appears to be more likely that the executive will exercise the right conferred by Article 51 of the Constitution to return a law to the House for reconsideration.

1. Mediation Bill
The law as voted by Parliament is, by necessity, more complex than the original text, as a number of elements as a number of elements were added in committee. Some drafting improvements were made to the original bill. These include the clarification of some ambiguous provisions such as amending the title of the bill to better reflect its content;
 the inclusion of definitions to better demarcate the scope of the Act;
 as well as some smaller drafting improvements such as the continued use of the singular term rather than alternating between plural and singular,
 the insertion of the proper reference to the registry maintained by the Bar Association
, the replacement of the word 'litigant' where occasionally used to refer to the parties to the mediation with the word 'parties' to maintain consistency within the bill and to better reflect the non-judicial nature of legislation
.

While some drafting improvements were effected during the parliamentary stage, the resulting Act is not the epitome of quality. Some of the issues of the Act may be explained by the complexity of the required provisions; others are the result of either drafting choices or policy choices. As mentioned above, drafting in Cyprus follows the basic principles of drafting as set out by Lord Thring, including the one providing for one sentence per provision. There are some examples in this Act that show the difficulties of following this guideline.
 

One example of drafting that was directly affected by the complexity of the required provisions is the sections dealing with the continued training of mediators after their registration as such. While the committee decided to leave the details of the training to the professional associations, it did include a provision as to their continuing education, requiring at least twenty-four hours of training over a three-year period with different details applying to different groups of mediators.
 

This provision is particularly complex and, unfortunately, violates a number of the guidelines conducive to clarity in legislation. The entire provision is in one sentence and, although the parallel structure is used to aid comprehension, the length complicates this effort, as do the references to other provisions within the Act in paragraphs (a) and (b). The complexity of the provision is due, in part, to the committee's directions to separate the training required by mediators who can only undertake commercial mediation and those who can undertake all kinds of civil mediation.

The Act does not make use of any archaic or technical turns of phrase, keeping to simple language that can be easily understood by the target audience of the law which includes, not just members of the Bar Association and Ministry of Justice officials, but also members of the Cyprus Chamber of Commerce and Industry and the Cyprus Scientific and Technical Chamber, as well as those who wish to resort to mediation.
2. Credit Bill
Unlike the Mediation Act, the Credit Act is full of complicated language and difficult provisions. To a great extend this is due to the complexity of the subject matter. Provisions relating to the ways in which interest rates are calculated cannot, by definition be simple. There are many examples of complexity in the provisions of the Act, including multiple references to other legislation or provisions within the Act,
 long and complicated sentences
 and use of technical terms
.

This complexity is particularly important if one takes into account that one of the target audiences of the bill is the very consumers it seeks to protect. However, the protection afforded is far from simple and thus the provisions putting it into words can only be complex, leaving little time for further scrutiny and testing as required by the next stage in the process.
In both Acts, attempts were made by the drafter to improve the text of the bill. In some cases this was successful but the resulting Acts still have faults. The human element cannot be forgotten in all cases. Drafters may err or may not have the ability to draft the best possible law within the time given. A further constraint is the EU element, as there were instances where the wording of the relevant Directive had to be followed.
 In both Acts, the threat of EU sanctions weighed heavily on Parliament and there was immense pressure to complete the legislative process the soonest possible. 
VII. The fourth stage: Scrutiny and testing
A. What occurs at this stage
At this point in the process the draft is tested to confirm that it accurately reflects the policy it is based upon and that the drafting instructions have been properly understood. The form of the statute is also reviewed once more.
 This scrutiny involves not only the drafter and instructing officer but also interested parties that are affected by the intended law, with consultation between the three so that the draft may be changed based upon the results of that consultation. 

The draft will only be settled after repeated revisions when the drafters and the sponsors of the bill are satisfied with the substance, form, language and content of the draft.
 The drafter then checks the text for substance, legal form, clarity and comprehensibility. 
B. Quality factors at this stage
Scrutiny by persons other than those who were involved in the process from the beginning is important as they are better placed to consider whether it is as comprehensible as it appears to those who, by now, should have significant knowledge of both the provisions themselves and what they seek to achieve.

The drafter must have both self-discipline and tenacity of purpose so as to “continue to verify and test the draft to its logical conclusion.” He cannot be so bound by his own work that he cannot “critically and objectively examine the final product for a qualitative assessment of the draft” so as to confirm that it achieves the objects of the instructions.

C. Cyprus
This stage is particularly important in terms of the legislative process in Cyprus as there may be many changes during the process that were hurriedly included in the draft. As mentioned above, parliamentary committees call upon interested parties as well as the representatives of the sponsors of the bill and other governmental services involved in the application of the intended law to offer their views on both the substance of the law and the practical effects of its application. Any revised draft is also given to those invited to the meetings for their comments and, time permitting, so is the final draft. 

The internal procedure of the Parliamentary Committees Service also provides for a last vet by a senior clerk before being circulated to all MPs before being presented to the plenary for a final vote. 

As to the two Acts considered herein, in both cases the issue of their enforcement was registered in the Committee on Legal Affairs for further scrutiny. As regards the Credit Act, the Committee took advantage of an amending bill, required to correct technical issues in the Act, to review its application.

VIII. Conclusion
As Professor Driedger said “The perfect bill has never been written. It never will be.”
 This should not stop us from trying to reach perfection. The goal of high quality in legislation may or may not be impossible to achieve but it is far from meaningless.
 

A single stage of the process cannot guarantee good quality in legislation and even if all parts of the process are perfectly performed, there may be still be faults in the result. However, this does not mean that all efforts should not be made to secure the best possible result. Within the legislative process, the drafter’s contribution may not always be decisive but it is always important and the quality of draft legislation greatly depends on that contribution.
 The clerks, in their role as drafters, apply all of Thornton's stages in the course of their work. They test both the policy behind the bills and the bills themselves and communicate their findings to the parliamentary committee, which has the power to amend the bill. Where the political decision is taken by the committee to amend the bill, the clerks analyse the new proposal and effect any changes in the bill. 

Where the parliamentary committee's intervention is extensive, the clerk's contribution is more clearly obvious. The Mediation Bill is but one example of the more extensive interventions to the body of a bill where the original bill was, in essence, completely redrafted to accommodate decisions taken at the political level by the members of the Committee on Legal Affairs. Even when there is no substantive intervention in the bill, as with the Credit Bill, the drafter in Parliament has an integral role to play in the quality of legislation. 

Some may argue that the repetition of the procedure is no more than a waste of time or resources. This comment is more applicable in jurisdictions where the original drafter follows the bill all the way to its enactment.
 The legislative process affords another chance on getting things as right as possible and has its own added value to offer. The clerks of parliamentary committees offer a fresh perspective and neutrality on bills already drafted by the bill sponsors and vetted by the executive’s legal advisor. Their unique experience, not just in legislative drafting but also in policy scrutiny, allows them to better perform their functions as the last drafter to review a bill.
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� Ibid. 


� Ibid. at 231.


� Ibid.


� Ibid. at 231.


� Both the Report and the Questionnaire have been standardised so that the information provided is consistent and there is no variety in content and form, something that contributes to better understanding and thus to quality. See e.g. Kobba supra n…at 231]. The Questionnaire’s form is set out in Appendix II of the Consultation Guide (supra. n43) and the guidelines for the preparation of an explanatory report in Appendix III of the Procedure and Drafting Guide (supra. n45.).
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