
Excellency: 

DEPARTMENT OF STATE 
WA8HINQTON 

O c t o b e r 6 . 1939 

1 •""••Ei 
1 the House 

Reference la Bade to year predecessor1 e note no* 

234, dated June 15, 1939, by which the Department m e 

informed that there has arisen in the English courts a 

question as to the interpretation of Art ic le 1 (2) of 

o- the Convention for the Unification of Certain Rules 

Relating to International Transportation by A i r , signed 

at Warsaw on October 12, 1929, and that a majority of 

of Lords have held that the expression "High 

ting Party* as used in Art icle 1 (2) includes a 

p** country which has signed the Convention but has not r a t i -

LvA ^ f l e d i t . I t was stated in the note under reference* that 

^ lb His Majesty's Government in the United Kingdom are of the 

opinion that th is decision of the House of Lords i s not 

in accordance with the Intentions of the negotiators of 

the Convention, and are desirous of obtaining an expression 
i 

of 
His Excellency 

The Right Honorable 
The Marquess of Lothian, C,H#, 

Brit ish Ambassador* 
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of the opinion of th is Government, as a party to the 

Convention, in regard to the interpretation of the 

provision* 

The Government of the United States concurs in 

the viev of Hie Majesty's Government, to the effect 

that the expression "High Contracting Party" or "High 

Contracting Parties" as used in the Warsaw Convention 

i s to be interpreted in accordance with the ordinary 

meaning of that expression when used in treaties or 

conventions; that i s to say, i t i s the viev of t h i s 

Government that , so far as the provisions of treaties 

or oonventions have any binding effeot, the term "High 

Contracting Party" or "High Contracting Parties" appear­

ing in any such treaty or convention s igni f ies only 

such countries as have satisf ied a l l requirements, 

pursuant to the provisions of the instrument i t s e l f , 

whereby such instrument i s brought into force • 

With reference to the decision of the majority of 

the 
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the House of Lords of His Majesty's Government, la regard 

to the interpretation of Art ic le 1 (2) of the Convention 

for the Unification of Certain Rules Relating to Inter ­

national Transportation by A i r , signed at Warsaw on 

October 12, 1929, i t appears that as suggested in the 

note of June IS, 1939, the members of the House of Lords 

may have been misled by the use of the expression "High 

Contracting Parties11 In the formal art ic les of the Con­

vention, especially Art ic les 36, 37 and 40, where in 

certain instances the terms clearly have reference only 

to signatory Governments which have not ra t i f ied the Con­

vention. Although the usage of the expression "High 

Contracting Party" to mean signatory countries which 

have not ra t i f ied may seem unusual, the term has been 

used with th is meaning in certain provisions relating 

to procedure in the following international instruments, 

as well as in the art ic les of the Convention for the 

Unification of Certain Rules Relating to International 

Transportation by A i r , concluded at Warsaw, October 12, 

1929, 



1929, to which reference has been made: 

Final Protocol to the International Wireless 
Telegraph Convention, signed at Berl in, 
November 3, 1906 (Article VI I ) ; 

Convention fo r the Unification of Certain Boles 
of Law With Reepect to Assistance and Salvage 
at Sea, signed at Brussels, September 23, 1910 
(Article 18); 

Convention for the Unification of Certain Rules 
» 

Relating to B i l l s of Lading for the Carriage 
of Goods by Sea, signed at Brussels, August 25, 
1924 (Article 11, f i r s t paragraph); 

Treaty for the Renunciation of War as an Instru ­
ment of National Policy (Kellogg-Briand Peace 
Pact), signed at Paris, August 27, 1928 (Ar t i ­
c le I I I , f i r s t paragraph); 

The term "High Contracting Party" embraces signatories 

that have rat i f ied as well as signatories that have not 

ra t i f i ed , In certain ar t ic les and paragraphs as indicated 

below, in the following Conventions, a l l of which refer­

ences are to procedural matters: 

Convention for the Unification of Certain Rules 
Relating to International Transportation by A i r , 
concluded at Warsaw, October 12, 1929 (Articles 
37, 38, paragraph 2, Art icle 39, paragraph 1, and 

Article 
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Art icle 40). 
Convention for Limiting the Manufacture and Regulat­

ing the Distribution of Narcotic Drugs, signed at 
Geneva, Ju ly 13, 1931 (Artiole 26, f i r s t paragraph); 

Convention for the Regulation of Whaling, signed at 
Geneva, September 24, 1931 (Article 20, paragraph 
1) ; and 

Sanitary Convention for Aerial Navigation, signed at 
The Hague, April 12, 1933 (Artiole 65, f i r s t para­
graph)* 

from an examination of art ic les containing the substan­

t ive agreements entered into by means of the conventions In 

the above l i s t s as well as of the above-cited formal provi­

sions I t would seem to be clear that the term "High Contract­

ing Party" or "High Contracting Parties1 has been used in 

many conventions with a different meaning in the art ic les 

which relate to procedure and formalities from the meaning 

I t has in the art icles which contain the substantive provi­

sions of the convention, the meaning in the lat ter class of 

ar t ic les being Signatory Governments which have f u l f i l l e d 

the stipulations of the convention in regard to rat i f icat ion 

and deposit of rat i f icat ion or Governments which have f u l ­

f i l l e d the requirements in regard to adherence, and are 

therefore 
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therefore bound by the convention, whereas in the formal 

art ic les the t e n i s often used to mean Signatory Govern­

ments which have not f u l f i l l e d those requirements. Although 

the terms evidently are used with two meanings In the pro­

cedural article e i t i s believed that the sense of the pro­

vis ions In each case renders I t unlikely that mistakes are 

made in action taken pursuant to them. Greater c lar i ty of 

expression has, however, been attained in certain conventions 

by the use of the terms "Signatory Powers" or "Signatory 

States" or suoh expressions as "Powers that have signed" 

and "Powers that have ratified" In art icles relating to 

procedure• The following examples are cited: 

General Act for the Repression of African Slave 
Trade, signed at Brussels, Ju ly 2, 1890 
(Article XC1X, second paragraph); 

Convention for the Suppression of the Abuse of 
Opium and Other Drugs, signed at The Hague, 
January 23, 1912 (Article 23, especially the 
fourth and f i f t h paragraphs); 

Treaty Relative to the Protection of the Lives of 
Neutrals and Moncombatants at Sea in Time of 
War and to Prevent the Use in War of Noxious 
Oases and Chemicals, signed at Washington, 

February 6, 



February 6, 1922 (Article VI ) ; < 
Convention for the Supervision of the International 

Trade in Arms and Ammunition and in Implements 
of War, signed at Geneva, June 17, 1925 (Ar t i ­
cles 40 and 41); 

Convention fo r the Safety of Life at Sea, signed 
at London, Hay 31, 1929 (Article 63, third par* 
agraph); 

International Load Line Convention, signed at 
London, Ju ly 5 , 1930 (Article 22, second para­
graph); and 

Treaty for the Limitation of Naval Armament, signed 
at London, March 25, 1936 (Article 30 (1))* 

This Government i s unable to perceive how the terms 

"High Contracting Party*1 or "High Contracting Parties11 

when used in relation to the substantive provisions of a 

convention placing duties on or according rights to the 

parties can be construed as embracing parties that have 

not ra t i f ied or given def ini t ive adherence to the conven­

t ion. This Government considers that, in the case of any 

treaty or convention to which i t i s a signatory, i t has 

not accepted any obligations or acquired any rights 

un t i l i t has duly rat i f ied such instrument in accordance 

with i t s constitutional procedure and unt i l the require­

ments of the treaty or convention with reference to 

exchange 
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exchange or deposit of r a t i f i c a t i o n a l so hate been 

f u l f i l l e d by i t . w Moreover, t h i s Government could ac ­

cord r ights under t r e a t i e s and conventions only t o 

countr ies which l ikewise have net the requirements of 

the par t i cu lar Instruments with respect to r a t i f i c a t i o n 

or adherence. This p o s i t i o n , i t i s be l ieved, i s i n 

accordance with the customary and reasonable ru le in 

regard to the in terpreta t ion of t r e a t i e s . 

In the view of t h i s Government, i t would be not 

on ly impract icable, but unreasonable, to construe the 

expressions "High Contracting Party" and "High Contract ­

ing P a r t i e s , " where they appear i n A r t i c l e 1(2) of the 

Convention of 1929, as being appl icable t o and binding 

upon signatory Powers which have not deposited t h e i r 

r a t i f i c a t i o n s i n conformity wi th the prov is ions of A r t ­

i c l e 37 of that Convention, or as appl icable to r a t i f y i n g 

Powers i n respect of signatory Powers which have not 

deposited t h e i r r a t i f i c a t i o n s . 

Accept, Excel lency, the renewed assurances of my 

highest considerat ion. 


