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ABSTRACT




This thesis examines to what extent the introduction of Article 2 of the European
Convention of Human Rights, has contributed to a growth in adversariality at an
inquest, where the death has occurred as a result of a police shooting. The inquisitorial
‘no blame’ forum of the coroner’s court is used for investigating these deaths in
England and Wales and it is these inquests that are among the most contentious. The
engagement of Article 2 to inquests through the enactment of the Human Rights Act
1998, requires the coroner to include matters of police policy and planning as well as
the procedures followed by the firearms officers in implementing the operation that

led to the death.

The investigative limb of Article 2 embodied in the modernising legislation of the
Coroners and Justice Act 2009, requires the coroner to ensures the bereaved are able
to actively participate in all preparatory stages of the inquest of their family member
which concludes with a final hearing. As a consequence, contentious deaths have
become increasingly complex, lengthy and approached as an adversarial process rather
than the coroner-led inquisitorial inquests that were held during the 1990’s. Although
an inquest determination of ‘unlawful killing’ can provide the bereaved with a public
acknowledgment of their loss, it has also led to an increased expectation that a
prosecution and conviction of a firearms officer will result. The determinations of
‘lawful killing’ reached by inquest juries indicate that the degree of accountability
sought by the bereaved is not achieved through the inquest. However, the pursuit of a
determination of ‘unlawful killing’ contributes to the undermining of the inquest’s

inquisitorial function.

This thesis examines the inquests that resulted from a police shootings between 1990
and 2018 and includes three distinct periods in the coronial service. This research
shows that there is a correlation between the application of Article 2 to inquests and
an increasingly adversarial approach from the opening of the inquest to the final
hearing. At the same time, this adversariality does not appear to provide the bereaved
with the expected outcome or degree of accountability sought, while it undermines the
purpose of the inquest and calls into question its fitness for purpose.
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RIGHTS OF LIFE AND DEATH: SHOOTINGS BY POLICE OFFICERS AND
THE CORONER’S INQUISITORIAL PROCESS

CHAPTER ONE: INTRODUCTION

1.0 Introduction

The purpose of the inquest has been described as:

An inquest is a fact-finding exercise and not a method of apportioning
guilt. The procedure and rules of evidence which are suitable for one
are unsuitable for the other. In an inquest it should never be forgotten
that there are no parties, there is no indictment, there is no prosecution,
there is no defence, there is no trial, simply an attempt to establish
facts. It is an inquisitorial process, a process of investigation quite
unlike a criminal trial where the prosecutor accuses and the accused
defends, the judge holding the balance or the ring, whichever
metaphor one chooses to use.

Lord Lane LCJ, R v South London Coroner, ex parte Thompson'

However, the inquisitorial nature of the inquest forum has not been met with
unconditional acceptance from all users of the coroner’s court. The role of the coroner
and the purpose of the inquest as a means of providing justice and accountability to
the bereaved, where other adversarial routes may be closed to them has been criticised

by supporters of the interests of the bereaved.

An inquest is not an adversarial court where you have an equal chance
to challenge the authorised version of the facts. Instead it is the
coroner who, aided by the police, is both judge and advocate, and
controls the proceedings of his court. He alone has access to vital
information stemming from an internal inquiry, but he is not obliged
to divulge it. He alone decides which witnesses to call and in what
order the evidence should be presented. He alone sums up and directs
the jury, leads them and tells them to choose from a restricted range

20



'R v South London Coroner, ex parte Thompson (1982) 126 SJ 625.

of four verdicts, one of which is ‘unlawful killing’ and allows the
relatives of the deceased a real chance to reopen the case with a view
to prosecution and/or compensation. But such a direction to the jury
is observed more in the breach.

A. Sivanandan, Deadly Silence: Black Deaths in Custody '

This thesis is a study of the inquest forum in the context of deaths that have resulted
from a police shooting in England and Wales. Numerous police shooting deaths have
occurred in highly contentious circumstances and the reaction to some of these deaths
having escalated into widespread public protests in the UK and a growth in
international demonstrations against the use of fatal force at the hands of the state.?
The focus of this research is the inquests that were held after a fatal police shooting in
England and Wales during a period that saw substantive changes to the legal and
procedural landscape of the coronial service. The timeline of this research includes
inquests that were held under the old 1980°s coronial legislation and those that were
impacted by the implementation of the Human Rights Act 1998 and the application
of its Article 2 ‘right to life’.3> The timeline also includes inquests that resulted from
a police shooting that were held in a period of modernisation of the coronial service in

the form of the Coroners and Justice Act 2009.*

The thesis considers whether the application of Article 2 has caused or contributed to
an erosion of the investigative nature of this inquisitorial forum and if so, the reasons

for this and its effects on the inquest process. It also considers whether the use of the

' A. Sivanandan, Deadly Silence: Black Deaths in Custody in Deadly Silence: Black Deaths in Custody
(Institute of Race Relations 1991) 3.

2 The shooting of Dorothy Groce in 1985 and the death of Mark Duggan in 2011 were two occasions on
which social unrest followed a shooting by police firearms officers.

Gareth Parry, Susan Tirbutt and David Rose, ‘Riots in Brixton after police shooting’ (The Guardian 30

September 1985) <www.the guardian.com>the guardian>Sep>brixton-ri...> accessed 23 July 2020.

See also David Waddington, ‘The law of moments: understanding the flash point that ignited the riots’

(cjm 87, March 2012) www.crimeandjustice.org.ukcjm>article>law-mom...> accessed 23 July 2020.

3 Human Rights Act 1998, sch 1 incorporates the Articles of The European Convention on Human
Rights (ECHR) (formally the Convention for the Protection of Human Rights and Fundamental

Freedoms).

4 Coroners and Justice Act 2009 received Royal Assent on 9 November 2009 and came into force on 25
July 2013.

21



criminally sounding outcome of an inquest in the form of ‘unlawful killing’ in this
inquisitorial setting contributes to an adversarial inquest. This thesis examines whether

any encroachment into the ‘no blame’ inquisitorial forum by the adoption of an

adversarial approach to the fact finding investigative forum of the inquest has brought
with it any benefits for the bereaved or for other users of the coroner’s court. This
thesis investigates to what extent accountability is sought and achieved through the
inquisitorial forum and whether it is sufficient to satisfy the bereaved and if not,
whether in the absence of a criminal prosecution, the inquest for these police shooting

deaths remains fit for purpose.

Although the existence of the coronial function is well known, the actual work of
coroners, the system of appointment, their status and the process of an inquest is often
less familiar. The purpose and limitations of the inquest forum often appear to be
misunderstood by the bereaved and contributed to by the use of ‘unlawful killing’ as
an inquest verdict or determination as despite its quasi-criminal terminology it is not
an outcome that automatically equates to any or any successful criminal prosecution.
Therefore, to understand how inquests into deaths at the hands of the state, and
specifically those that have resulted from a fatal police shooting have changed both
substantively and procedurally, it is necessary to lay out descriptive details which
might otherwise not be expected and without which, the significance of the changes to

the coronal service are at risk of being lost.

1.1 Deaths at the hands of the state

The sensitive and personal nature of the subject matter of the work of the coroner, the
inquisitorial role of the inquest has tended to be less well written about than the
adversarial jurisdictions of the criminal and civil courts. However, the widespread
media coverage of contentious and high-profile shootings by armed police including
those of Dorothy Groce, Jean Charles de Menezes and Mark Duggan has meant that
their subsequent inquests have raised the public profile of the coroner and led to an

increased awareness of the role of the inquest. This increased interest has translated
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into several television broadcasts, which have included both documentaries and

dramatised television programmes.’

Deaths that are classified as having occurred at the hands of the state or after state
contact include those who have died as a result of a shooting by armed police officers;
deaths which have occurred in a road traffic fatality after a police chase, deaths in or
following police custody and other deaths following police contact that become subject
to an investigation by the statutory independent investigative body.® Other deaths that
are classified as having occurred at the hands of the state include those who have died
in prisons, immigrations centres and in mental health units. The number of these
deaths is considerable and the circumstances in which each death occurred are varied.
Therefore, this research focuses on those deaths and their resulting inquests that have
resulted from a shooting by police firearms officers and defines these for the purpose

of this research as ‘the contentious inquests’.’

1.2 Creation of the role of the coroner

Since the creation of the role of the coroner in the Twelfth Century there has
continuously been in place in England and Wales a formal system in which certain
deaths are investigated on behalf of the Crown.® Originally, used as a way of tax

gathering, the early system of the inquest also provided a means of identifying criminal

5> Some examples of this are seen in the BBC documentary Death Unexplained (2012) and the drama
series Silent Witness and The Coroner.

¢ The third-party bodies responsible for independent investigations are; the Police Complaints Authority
(1985 to 2004); the Independent Police Complaints Commission (2004 to 2018) and the Independent
Office for Police Conduct (2018 to present day).

7 According to the leading charity INQUEST whose figures on deaths that have occurred at the hands
of the state are derived from its monitoring and casework and are independent of those produced by the
Home Office and other official sources, there were 1740 deaths in police custody or following contact
with the Police in England and Wales in the period 1990 to 2020. INQUEST defines police custody
deaths as deaths that take place while the individual is in contact with police, whether or not they have
been arrested, or that happen shortly after that contact and the death may not necessarily have occurred
inside a police station. INQUEST excludes self-inflicted deaths following contact with police or deaths
as a result of domestic violence where the police have been involved.

Statistics and monitoring: INQUEST www.inquest.org.uk>pages>categories>statistics-and-> accessed
10 May 2020.

8 For a history of the coronial service, R.F Hunnisett, The Mediaeval Coroner (Cambridge University
Press 2008). See also J Impey, The Practice of the Office of the Coroner, (5th edn. London 1822). 1
Coroners Act 1887, s 5.
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accountability with coroners holding a power, which has long since been extinguished,
to commit a named person suspected of criminal involvement in a death to the
Assizes.'® The limited role of the coroner and the purpose of the more modern day

form of the inquest was described as being ‘not the function of a coroner or his jury to

determine, or appear to determine, any question of criminal or civil liability, to

apportion guilt or attribute blame.”®

Deaths due to state involvement are globally common although their treatment in the
way they are investigated varies considerably. Some countries, which like the United
Kingdom are a signatory to the European Convention on Human Rights (ECHR)!®
prefer to investigate these deaths through its criminal investigation processes rather

than introduce a separate inquest forum.!!

Despite the longstanding expressions of
dissatisfaction with the inquest forum found in official and independent reports and
from users of coroner’s courts, the inquisitorial coroner’s inquest remains in England
and Wales the preferred forum for investigating certain categories of deaths. These
categories include those deaths where the deceased has died at the hands of the state.!?
The inquest forum has been retained in Northern Ireland and forms part of the Northern
Ireland Courts and Tribunal Service (NICTS) and operates under its own specific

legislation, while Scotland investigates certain deaths under the Inquiries into Fatal

Accidents and Sudden Deaths etc. (Scotland) Act 2016.

® Master of the Rolls, Sir Thomas Bingham, LI in R (Jamieson) v HM Coroner for North Humberside
and Scunthorpe [1995] 1 QB 1, [1994] 3 WLR 82.

19 Officially known as the Convention for the Protection of Human Rights and Fundamental Freedoms
the Convention is more commonly referred to as the European Convention on Human Rights (ECHR).
The United Kingdom became a signatory to the European convention on Human Rights in 1950 and
ratified it in 1951.<www.echr.coe.int>Documents>Convention ENG > accessed 12 May 2020.

' There is no single prescribed method for carrying out inquiries, but there is a requirement that they
are effective; see McCann v. UK (1995) 21 EHRR 97 and appropriate publicity and involvement of the
next of kin; R (Amin) v Secretary of State for the Home Department [2003] UKHL 51.

12 Committee on Death Certification and Coroners 1965-71, Report on Death Certification and
Coroners (HO 375, 1971) (‘the Brodrick Report”). See also INQUEST, ‘Briefing on Coronial Reform’
(INQUEST, March 2011)<iap_deathsincustody.independent.gov.uk>2011/08>IN>accessed 12 May
2020.
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1.3 The role of the inquest

The role of the inquest is to provide a fact-finding inquiry into a violent or unnatural
death, an unexpected death, a death from an unknown cause or is a death, which has
occurred in prison, state detention or after other contact with agents of the state.!’
Every inquest, regardless of the circumstances of the death must elicit answers to the
four core questions of who died, when, where and how?'® Although a death

investigation is mandated by statute where deaths occur in certain circumstances, the

inquest may often be uncomplicated, requiring only written reports from those who
can provide evidence on the four central questions. These may typically include the
deceased’s general practitioner, emergency services and hospital personnel. The
uncomplicated type of inquest may be concluded on documentary evidence alone and
without the need for witnesses to attend to give oral evidence if the next of kin gives
consent or otherwise does not object to this course of action. Regardless of whether
the coroner hears the evidence of oral witnesses, all inquests are required to be heard
in public and are frequently determined by utilising a combination of both

uncontroversial written evidence and oral witnesses.!*

The inquest is not intended to answer questions concerning criminal or civil liability
and the coroner has no powers of punishment or enforcement.'> However, the
bereaved may use the inquest to make a renewed and more persuasive request to the
Crown Prosecution Service (CPS) for a reconsideration of its decision not to bring a
criminal prosecution as well as providing a forum in which to gather evidence for a
subsequent civil claim for damages.'® The coroner is also provided with power to write

a report to any person or body that might be in a position to implement measures that

13 Coroners Act 1988, s 8 has been replaced by the Coroners and Justice Act 2009, s 1. '¢

Coroners Act 1988, s 11 repealed by Coroners and Justice Act 2009, s 5.

14 Uncontroversial written evidence is likely to include the statement identifying the deceased; a G.P.
report and statement from ambulance personnel and police officers who have arrived after the deceased
has been discovered in non-controversial circumstances, Coroners (Inquests) Rules 2013, r 23.

15 Coroners Rules 1988, r 36; Coroners and Justice Act 2009, s 5(3).

16 The Guardian, ‘Mark Duggan shooting: family settle high court claim against Met’ (The Guardian,
10 Oct 2019) <www.theguardian.com>iuk-news>oct>mark-duggan>accessed 12 May 2020. In
2019,the family of Mark Duggan reached a settlement for an undisclosed sum with the Metropolitan
Police Service in its civil claim for damages.

25



are likely to prevent a repeat of similar circumstances from arising and another death

from occurring.!”

14 Coroners — a local approach

A distinctive feature of the coroner’s service derives from its exclusion from the court
legal system of England and Wales. Unlike the criminal and civil legal systems of
England and Wales, the coroner’s service has historically been and remains a local
service. The significant regional variations regarding both physical and financial

resources between the coroner’s jurisdictions have been and remain an ongoing cause

for criticism and dissatisfaction.?! Although coroners are independent judicial office
holders, they are not recognised as judges and do not form part of the judiciary.??> In
some regions, the role of coroner would be ‘handed down’ within a solicitor’s practice
without open competition or express local authority approval.?> Coroners have long
held powers to require the production of documentary evidence** and to compel
witnesses to attend to give oral evidence at the inquest'® although the coroner’s court

is not a court of record nor are is its findings binding on any other court.'”

Currently, a local authority is responsible for appointing the senior coroner in whose
area they will serve with the approval of the Chief Coroner. The Lord Chancellor may
remove a senior coroner from office with the agreement of the Lord Chief Justice.?’
Coroners are usually qualified solicitors and barristers although provision was made

in the Coroners and Justice Act 2009 (CJA) for appointing suitably experienced legal

17 Coroners Rules 1984, r 43; Coroners and Justice Act 2009, sch 5, para 5 and the Coroners
(Investigation) Regulations 2013, regs 28 and 29.

18 Where a witness is served with a summons to appear in the coroner’s court but fails to do so, they
may be fined up to a maximum of £1,000 by the coroner and the matter may be referred to the police
and CPS in respect of a charge for summary offence, Coroners and Justice Act, sch 6 pt 2.

19 In a memorandum to Parliament predating the implementation of the Coroners and Justice Act 2009,
submitted by the Coroner’s Society of England and Wales, the coroner’s court was described as ‘[A]n
inferior Court of Record. It is equivalent to the Magistrates Court if we were to try to fit it into the
familiar civil and criminal structures. It has, therefore, evolved as a local court of summary justice;
thereafter, any other similarity ends.” Memorandum submitted by Coroners Society of England and
Wales (CTB 4) <publications.parliament.uk>memos>ucm0402> accessed 22 June 2020.

20 Only the Lord Chief Justice and the Lord Chancellor have the power to remove coroners from their
post usually after an investigation by the Judicial Conduct Investigations Office, Coroners and Justice
Act 2009, sch 3 pt 4 para 13.
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executives to act as coroners.2!

Previously, medical doctors were also appointed as
coroners, but since the implementation of the CJA only those previously appointed are

permitted to remain in post as a coroner.?> Whether a full-time or part-time

2! The number of Coroner’s areas currently stands at eighty-eight with a view to reducing them to
seventy-five. Mergers of Coroner Areas — Courts and Tribunal Judiciary.
<www judiciary.uk>officechief-coroner>mergers-of->accessed 12 May 2020.

In this thesis the terms jurisdictions, regions and areas are used interchangeably.

22 Courts and Tribunals Judiciary: Coroners < www.judiciary.uk > the-justice-system > coroners>
accessed 20 October 2020

2 Home Department, Third Report: Death Certification and the Investigation of Deaths by Coroners:
The Shipman Inquiry (Cm 5854, 2003) 149. Also known as ‘the Smith Report’ after Dame Janet
Smith, DBE who chaired the inquiry.

24 Coroners and Justice Act 2009, sch 5.

appointment, all coroners hold the same powers regarding all procedural and

substantive decisions that they are called upon to make when performing their duties.

Until the creation of the role of the Chief Coroner by the CJA coroners worked on a
local level with oversight provided only by the courts. > Despite the current
requirement for all coroners, whether senior, area or assistant coroners to be legally
qualified, High Court judges have frequently been appointed as assistant (deputy)
coroners. These appointments have been for the sole purpose of hearing a particularly
sensitive, legally complex inquest that may include evidence that can only be disclosed
to a High Court judge, as a coroner is prevented from receiving some securitysensitive
material (including intercept-related material) that provides evidence relevant to the

inquest.

21 Qualified legal executives may also now be appointed as a coroner as well as barristers and solicitors
all with the five-year post qualification experience. Tribunals and Inquiries: Judicial Appointments and
Discipline, The Judicial Appointments Order 2008 SI 2008/2995; Tribunals, Courts and Enforcement
Act 2007 s 5(1).

22 Previously, coroners had to either have a five year legal qualification or be a medical practitioner of
at least five years’ standing. Under the 2009 Act, all newly appointed coroners must be legally qualified
although transitional arrangements apply to medical practitioners already in post when the changes came
into effect, these also apply where a coroner area is subsequently merged with another area. However,
23 Operational Selection Policy OSP6 Records created by and relating to Coroners 1970-2000, (The
National Archive amended May 2007) para 3.5. <www.nationalarchives.gov.ukdocuments>osp6>
accessed 18 May 2020.

During the period from 1970 to 2000 The Lord Chancellor had oversight of the conduct of coroners as
judicial officers and had the power to remove a coroner from office for inability or misconduct. ' The
Investigatory Powers Act 2016, s 56; Regulation of Investigatory Powers Act 2000, s 18; Coroners and
Justice Act, sch 10; Chief Coroner’s Guidance No. 30 <www .judiciary.uk>coronersguidance> accessed
10 May 2020.
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In some cases, the need to consider security-sensitive material will be obvious as it will
go to the core of the investigation. Where the evidence is both central to the inquest
and confidential, the inquest has been dealt with by the nomination of a judge to sit as
the coroner at the very outset of the process. Where this occurs the Chief Coroner will
request the Lord Chief Justice, in consultation with the Lord Chancellor to nominate a
person who, at the time of the nomination is a judge of the High Court, a Circuit judge,
or a person who has held office as a judge of the Court of Appeal or of the High Court
(but no longer does so), is under the age of seventy-five and to whom this security-

sensitive material can be disclosed as a nominated person.>!

A further notable and often unwelcome feature of the local nature of the coroner’s
service has been the idiosyncratic approach to inquests that has often been adopted by

coroners and illustrated in the approach taken to the preparation of the inquest for the

a person who became an assistant coroner by virtue of the transitional provisions and only holds a
medical qualification cannot become a senior coroner for a merged area. Coroners and Justice Act 2009,
sch 3 and sch 22, para 3; see also Chief Coroner’s Guide to the Coroners and Justice Act 2009 <
www judiciary.uk>coroners-guidace> accessed 10 May 2020.

final hearing .>* Coroners have a full-time staff of coroner’s officers who are drawn
from civilian police staff, are former police officers or local authority employees or a
mixture of both, with the relevant local authority providing administrative staff to
support the coroner.?” In some areas, the local authority is responsible for employing
coroner’s officers if the coronial service has been transferred to it from the local police
authority.?® Under the 1980’s legislation and the CJA a coroner’s officer is the first
point of contact when a death is reported to the coroner and who continues in this
liaison role until the inquest is concluded. These officers work to the coroner’s

instructions on the legal and procedural steps required to prepare the inquest in

24 In Chapter Five and Chapter Six details of this idiosyncratic approach to inquests is demonstrated in
the inquest files to which access was provided by the senior coroner. In an effort to provide a more
consistent approach there has been an implementation of mandatory national training for coroners and
coroner’s officers, as well as the appointment of a Chief Coroner whose Law Sheets and Guides are
intended to provide a more uniform service to users of the coroners courts, albeit one that remains a
local rather than a national one.

25 The current trend is to have coroners’ officers who are employed by the (lead) local authority in the
coroner’s region they work rather than the police force serving the area.

26 Essex Coroners Service is an example of a previously police-funded service that has been transferred
to the Local Authority <coroner.essex.gov.uk> accessed 17 May 2020. However, in West London the
coroner’s officers are funded by the police <www.Ibhf.gov.uk > births-deaths-and-marriages » deaths >
accessed 17 May 2020.
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readiness for the final hearings as they have no powers to make any judicial decisions

that are the sole responsibility of the coroner.?’

1.5 Evidence gathering and the CPS

The civil and criminal courts of England and Wales have long had an adversarial
system that can be divided into three phases comprising the investigative phase, the
examining phase and the trial.?® This system requires the participation of the parties
and the presentation of the evidence they have gathered and where in the more serious
of criminal trials, the judge acts as the decision maker on matters of law and the jury
the decider of questions of fact.?? Where an inquisitorial system is used in place of
this adversarial model, the phases comprise the evidence collection and a decision on
the prosecution, the examining stage of the evidence to assess its strengths and lastly
the trial. Although inquisitorial, the inquest process mandates a hearing is to be held

for a death that has occurred at the hands of the state and the inquest replaces a criminal

trial with a hearing in which there are no parties and where there can be no expressions

of blame or findings of guilt.

Once a death is reported to the coroner and an inquest is require a short hearing is held
to open the inquest which is then adjourned pending further investigations and a
decision by the CPS on a prosecution.’® The inquest relies on evidence gathering by
the coroner with the fact finding decision making as in criminal trials, left to a jury.*°
However, coroners do not tend to have the financial and administrative resources to
independently conduct extensive evidence gathering and are therefore, reliant on
others to compile the reports and witness statements that will provide the evidential

basis of the final hearing.?! The coroner may from time to time, either unprompted or

%7 Coroners (Investigation) Rules 2013, 1 7.

28 Konrad Zweigert and Hein Kétz, (translated by Tony Weir) Introduction to Comparative Law (3rd
rev. ed, Oxford University Press, 1998) 271.

29 Gerald Upjohn, ‘Evolution of the English Legal System’ [1965] 51 ABA Journal 918, 921.

30 Deaths, which have occurred at the hands of the state are required to be held with an inquest jury.
In the majority of inquests, the coroner will sit alone and will be the decider of both matters of law and
fact. Coroners Act 1988 s 8; Coroners and Justice Act 2009 s 7.

31 In 2015, special investigators were appointed to take witness statements on behalf of the coroner for
Northern Ireland in an attempt to move forward and bring to a final hearing, the more than fifty ‘legacy’
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at the request of an interested party or person, commission an independent report from

an expert witness in a particular field of expertise.

In a contentious inquest coroners are heavily reliant on the reports provided from third
party bodies. These have included the Police Conduct Authority (PCA)3? and the
Independent Police Complaints Commission, (IPCC).3* Currently, the Independent
Office for Police Conduct (IOPC)** is the statutorily created body that is required to
carry out an investigation into a fatal shooting by armed police officers. Its report will
usually be provided to the coroner for the purposes of the inquest albeit subject to

redactions due to issues of confidentiality.?> Since the application of Article 2 to UK

38 Coroners Act s 16; Coroners and Justice Act 2009, s 11 and sch 1.
domestic law, these third party investigative bodies have been subject to the

requirements of Article 2 regarding the nature and extent of its investigation into a fatal
shooting by armed police officers. However, the independence and objectivity of the
PCA and IPCC were the subject of sustained criticism particularly from groups

representing the interests of the bereaved and led to their eventual replacement.3¢

Once a decision has been made by the CPS not to bring criminal proceedings against

a firearms officer, the investigator’s report is usually shared with the coroner.” This

inquests from 1970’s and the period known as ‘The Troubles’. However, no similar provision has been
made for coroners in England and Wales.

32 The Police Complaints Authority was formed in 1985 having been established by the Police and
Criminal Evidence Act 1984 and its powers amended by the Police Act 1996 as an independent body
with the power to investigate public complaints against the Police in England and Wales as well as
related matters of public concern.

33 The IPCC was created by the Police Reform Act 2002 and became operational in April 2004 when it
replaced the Police Complaints Authority in an attempt to provide greater independence and objectivity
to the investigations into complaints as to police conduct.

34 As of 8 January 2018, the IPCC changed to the Independent Office for Police Conduct. Policing and
Crime Act 2017, ch 5.

35 The Independent Office for Police Conduct was created by the Policing and Crime Act 2017 in a
renaming and reorganization of the IPPC and took over the role of investigating complaints against the
police on 8™ January 2018 and with the aim of instilling greater public confidence in the independence
of its investigations including those into fatal shooting by armed officers.

36 JTan Waters and Katie Brown, ‘Police Complaints and the Complainants; Experience’ (2000) 40 The
British Journal of Criminology 617. See also, Tiggey May, Hamish Warburton and Ian Hearnden,
Appellants’, Complainants’ and Police Officer’ satisfaction with the Independent Police Complaints
Commission, The Institute for Criminal Policy Research, School of Law, King’s College London
August 2008, www.nao.org.uk>uploads.2008/11.ipcc>accessed 13 May 2020.

37 The provision of the (draft) report to the Coroner was the usual practice among the PCA, the IPCC
and IOPC although subject to redactions regarding issues of confidentiality. 4’ Bennetto, ‘Police officer
cleared of murder’ Independent (15 October 1997)
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report provides an account of the events leading up to the fatal shooting and will
identify the relevant witnesses that the coroner may require to give oral evidence at the
inquest, or whose written statement may be read out at the inquest. If a criminal trial
has been held in relation to the death and irrespective of whether a defendant is
acquitted or convicted, an inquest will not usually be resumed if the criminal
proceedings have satisfied the state’s investigative obligations.*” Where the CPS
decides not to prosecute any individual, the coroner can resume the previously
adjourned preparation for the final hearing although may, at any stage of the re-refer

the matter to the CPS in light of the evidence heard at the inquest.®

The role of the coroner in preparing for these inquests is the gathering of sufficient oral
and documentary evidence from which the jury can answer the four core questions of
fact of who died, when, where and how? However, the coroner’s court cannot reach a

different conclusion from that reached in a criminal court concerning the same events

and the evidence given in the coroner’s court cannot be used as of right in other court

proceedings.*®

1.6 The 1980’s coroner’s legislation

The Coroners Act 1988 and The Coroners Rules 1984 made no provision for the
holding of pre-inquest review hearings or the mandatory disclosure of evidence to
those recognised as having a legitimate interest in the outcome of the inquest and the
interested parties designated as properly interested parties. Therefore, the coroner
retained a wide discretion regarding all matters relating to the inquest. This included

decisions on the ambit of the inquest, the witnesses to be called, the documentary

<www.indepedent.co.uk.new>police-officer-cleared> accessed 18 May 2020. See also, British Sussex
County Police ‘The killing of James Asley’ (undated) <www.mojuk.org.ukPortia>ashley> accessed

18 May 2020.

Neither the inquest of David Ewin or James Ashley were resumed after the criminal proceedings were
concluded as the coroner regarded that sufficient investigation had been carried out even though all
officers were acquitted.

38 The Coroners (Inquests) Rules 2013, pt 4 para 25. At the conclusion of the inquiry into the death of
Azelle Rodney which found that he had been unlawfully killed by a firearms officer, the matter was
referred to the CPS by the inquiry chairman Sir Tom Holland. Subsequently, a prosecution for murder
was brought against Tony Long the firearms officer who had fired the fatal shot, a charge of which he
was acquitted after a Crown Court trial.

39 Civil Evidence Act 1985, s 6. This section makes provision for evidence used at an inquest to be
introduced into other civil proceedings. *® The Coroners Rules 1984, r 20.
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evidence to be used, the grant or refusal of anonymity to witnesses and the date, time
and place of the final hearing. In the absence of an appeal process, the coroner’s

decisions remained susceptible to judicial review.

The question of ‘how’ a person died was limited to an investigation of the immediate
circumstances of the death regardless of whether it had occurred as a result of a police
shooting. In the absence of preliminary hearings, the coroner would often without
consultation with the interested parties, decide upon all matters pertaining to the
management of the inquest, including issues of ambit, evidence and witnesses. At the
hearing of the inquest, the coroner had the responsibility of questioning witnesses and
actively eliciting explanations as to how the deceased came by their death. Although,
questioning by the interested parties and members of the jury was permitted under the
1980’s legislation, it was intended that the coroner would be chiefly responsible for
the questioning of witnesses with only limited examination of witnesses by the

interested parties, where it was considered to be relevant.>

Coroners routinely exercised their wide discretionary powers with limited recourse to
the interested parties although the local nature of the service provided opportunities
for variations between jurisdictions and the coroners in them. The disclosure of the
evidence that was to be used at the inquest to the interested parties was not mandatorily

required by the 1980’s legislation and was often refused by the coroner. This refusal

of the early disclosure of evidence was usually made on the grounds that statements
taken by the police were in their possession and therefore not disclosable to the
bereaved family unless voluntarily agreed by the police authority that the coroner
could do so. Where there was no agreement by the police authority to disclose
statements to the family, this had the effect of intensifying the imbalance between the
police force concerned in the inquest and the bereaved.*® The narrowness of the ambit

of the pre Article 2 inquest, which considered only the immediate circumstances

40 Peach v Commissioner of Police of the Metropolis [1986] QB 1064; [1986] 2 WLR 1080; [1986] 2
All ER 129 1986

As the substantive evidence for the inquest was provided by the police force concerned, either directly
or indirectly to the coroner, the coroner’s refusal to provide disclosure of evidence disproportionately
affected the bereaved. However, in 1999, the Home Office produced a voluntary code of disclosure
under which police forces were encouraged to provide disclosure not less than 28 days before the date
of the inquest proceedings. Home Office Circular 20/1999.
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leading to the death left many of the bereaved families dissatisfied with the inquest
process. Families would often be left without answers to questions that would allow
them to better understand how their family member died, even if they did not accept

the verdict reached by the jury.

The coroner’s decision as to what verdicts to leave for consideration by the inquest
jury emphasised the uniqueness of the inquest. Unlike the criminal courts where the
choice of verdicts was known from the outset, the range of possible outcomes remained
unknown to the interested parties and the jury until the coroner’s summing up to them
of the law and facts.*! Of the short-form verdicts that could be left to the jury, the
criminal standard of proof was required for a verdict of “‘unlawful killing” with the civil

standard applied to an ‘open’ verdict.

1.7 Inquests and Article 2 of the ECHR

Although ratified by the United Kingdom in 1951, the European Convention for the
Protection of Human Rights and Fundamental Freedoms (‘the Convention’) only came
into force on 3 September 1953.4> The subsequent enactment of the Human Rights
Act 1998 (HRA) on 2nd October 2000 brought the Articles of the Convention into

effect in the domestic law of the United Kingdom and produced significant changes to

the way people sought to assert their human rights in the courts of England and Wales,

including those in the coroner’s court.

It had previously been in a decision of the House of Lords that the HRA did not cover
inquests into alleged ‘shoot to kill’ deaths in Northern Ireland that occurred in the
1980’s.4* However, this position had to be retracted when the Grand Chamber of the
European Court of Human Rights ruled the state’s obligation to investigate suspicious

deaths was ‘detachable’ from the substantive Article 2 duty to refrain from taking life.

41 The Coroners Rules 1984, r 41; Coroners (Inquests) Rules 2013, r 33.
42 Council of Europe, Treaty Office, <www.coe.int>Conventions>Full list>accessed 12 May 2020.
43 Re McKerr [2004] UKHL 12)

33



Therefore, the procedural obligation to investigate could extend backwards and prior

to the date when the ECHR came into force in a particular state.*

Article 2 provides ‘everyone’s right to life shall be protected by law’ although this
right is not absolute and in certain circumstances can be denied where proportionate
and justified force is used.*’ Inquests where the death has occurred at the hands of the
state and to which Article 2 automatically applies are often referred to as ‘Article 2
inquests’ thereby distinguishing them from those inquests in which Article 2 is not
engaged. In McCann v United Kingdom*® and Jordan *’ the European Court of
Human Rights (ECtHR) held that where Article 2 was engaged, the ambit of the
inquest became widened to include an investigation of the circumstances leading up to
the death and not only the immediate circumstance coroners had previously
considered. In the leading case of Middleton the House of Lords held that inquests
into deaths where Article 2 was engaged required the coroner to look at the wider
circumstances leading up to the death. The jury could then determine the answer to
‘how’ by including in their determinations of fact ‘in what circumstances’ had the
deceased died.*® As a consequence of broadening the ambit of the contentious
inquests, they often included matters of police planning and policy as well as and the

operating procedures of the police force concerned.*

Article 2 imposes both a substantive obligation on the state to protect life and a
procedural obligation to provide an effective mechanism for investigating deaths that
have occurred at the hands of the state and its agents.’° It is the continued reliance on
the inquest as the means by which, the state fulfils its investigative obligation in

England and Wales that has brought with it a greater interest in the inquest and the

4 Silih v Slovenia App no 71463/01 (ECHR 9 April 2009).

45 See Appendix 1 for the full text of Article 2.

46 McCann v United Kingdom (1995) 21 EHRR 97

47 Jordan v United Kingdom (2003) 37 EHRR 2 [2004] 2 AC 182.

8 R(Middleton) v Coroner for the Western District of Somerset [2004] UKHL 10. The court interpreted
the question of ‘how’ the person died to mean ‘and in what circumstances’ thereby significantly
broadening the scope of an Article 2 inquest.

4 In the 2009 inquest into the death of Jean Charles de Menezes a central aspect of the inquest concerned
the question of whether the metropolitan police service used a controversial ‘shoot to kill” policy, after
the deceased was fatally shot having been mistaken for a terrorist in the aftermath of the July 2005

50 Guide on Article 2 of the European Convention on Human Rights. Right to Life. European Court on
Human Rights (ECHR 31 C IV 31) Updated 30 April 2020.
<www.echr.coe.int>Documents>Guide Art 2>ENG>accessed 12 May 2020.
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outcome. The requirements of an Article 2 compliant inquest have demanded
substantive changes to the practices and procedures previously adopted by coroners
for the preparation and holding of these often highly contentious inquests. In order for
an inquest to be compliant, it is required to be initiated by the state, independent,
effective, open to public scrutiny, involve the next of kin to the extent necessary to
safeguard their legitimate interests and to be conducted promptly and with reasonable

expedition.!

Whereas the 1980’s legislation had failed to expressly provide for the engagement of
the bereaved in the inquest process, Article 2 required coroners to exercise their
discretionary powers in such a manner as to ensure the inclusion of all interested parties
particularly the bereaved, or otherwise be susceptible to a judicial review.®> Until
expressly provided for in the provisions of the CJA, coroners exercised their wide
discretionary powers to hold preliminary hearings as a means to satisfy the
requirements of Article 2. Where these hearings were held, all interested parties were
entitled to attend and to contribute their views that were central to the transparency and

effectiveness of the inquest.

A second significant change to the contentious inquests that Article 2 required was the
pre-inquest disclosure of evidence by the coroner to all interested parties, including the
bereaved. As the 1980s legislation had made no express provision for the provision of

evidence, it was another matter left to the discretion of the presiding coroner and

bombings in London. However, it has been maintained by the College of Policing that such a policy
has never been adopted. <www.app<.college.police.uk/app-content/armed-policing/use-of-
forcefirearms-and-less-lethal-weapons/#reasonable-force>accessed 12 May 2020

was subject to widely differing local variations in approach.>?> The involvement of the
bereaved required by Article 2 was interpreted to include the timely disclosure of
documentary evidence. Although some material remained the property of the police

force for whom the material was produced and the coroner had no power to order

51 Guide on Article 2 of the European Convention on Human Rights: Right to life (ECHR 31 C IV 31)
updated on 31 August 2020). Provides a detailed analysis of the state’s obligations to investigate a
stateinvolved death.

<www.echr.coe.int » Documents> Guide Art 2>ENG >accessed 7 September 2020. 6

R (Middleton) v Coroner for the Western District of Somerset [2004] UKHL 10.

52 The case studies detailed in Chapter Five and Chapter 6 illustrate the variable approaches from
coroner to coroner, whether in the same or different jurisdictions as each coroner, regardless of their
seniority acted in the capacity of an independent judicial officer with the same decision-making powers.
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disclosure of such material, it could be provided to the interested parties in accordance

with the Guidance provided by the Home Office.’

As a result of these two significant changes brought about by Article 2 all interested
parties including the bereaved, were provided with a proper opportunity to prepare for
and participate in the final hearing, although families continued to experience
significant difficulties in obtaining public legal funding and legal representation for
the inquest under the exceptional funding provisions. This difficulty was due in part
to official insistence that the inquest was a relatively informal inquisitorial process for

which legal representation was unnecessary rather than an adversarial one.>*

1.8 Inquests — a modernising approach

The coronial service has been the subject of numerous government committees and
independent reports, which have resulted in recommendations intended to ensure the
coroner’s service remained fit for purpose in a modernising world.>> Despite these
numerous recommendations, there were repeated failures to implement them and the
criticisms of the coronial service continued from official and independent sources. The
local nature of the coronial service and the lack of uniformity among coroners in their
interpretation and implementation of the legislation were a primary source of

complaint. To the bereaved and interest groups the coronial service was perceived as

unfair and biased against the interests of the bereaved in its failure to make express
provision for their inclusion in all steps of the inquest process.’® The inquest forum

was also regarded as providing an outdated service due to the legislation found in the

53 Deaths in Police Custody: Guidance. Home Office Circular 31/2002.

54 Legal Aid, Sentencing and Punishment of Offenders Act 2012, s 10. This Act introduced a provision
for legal funding in exceptional cases with effect from April 2013. The Exceptional Case-Funding
Scheme Guidance (Inquests) issued by the Lord Chancellor sets out the considerations a caseworker for
the Legal Aid must consider when deciding whether there should be a grant of public legal funding for
an inquest.

55 “The Luce Report’ was published in June 2003 and reported on the corner service and the need for
reform. Home Office, Death Certification and Investigation in England, Wales and Northern Ireland:
The Report of a Fundamental Review 2003 (Cm 5831, 2003). This report was followed by the
government position paper from the House of Commons Constitutional Affairs Committee, Reform of
the coroner’s system and death certification, (2006).

3¢ Founded in 1981 the interest group INQUEST is the only charity providing expertise on state-related
deaths and their investigation to bereaved people, lawyers, advice and support agencies, the media and
parliamentarians. <www.inquest.org.uk> accessed 20 October 2020.
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Coroners Act 1988, which was itself largely based on a consolidation of Acts related

to births, marriages and deaths stemming from 1800°s.”’

One of the few substantial changes to the coroner’s legislation that came into effect
concerned the removal of the previously held power of the coroner to name in the
inquest verdict, the person found to be responsible for the death being investigated.>®
The removal of this power was cemented in the Coroners Act 1988 and continued in
the modernising legislation of the CJA and prohibits the inquest from deciding any

issues of civil or criminal liability in any inquest verdict or conclusion.>®

1.9 The Coroners and Justice Act 2009

In response to the continued calls for changes to the outdated 1980’s legislation,
consultation was held with a wide range of the users of the coroners court. In 2005,
this consultation introduced a draft bill for the modernisation of the coronial service.®
This Bill led to the Coroners and Justice Act 2009 although the enactment of this Act
was delayed in respect of those parts affecting coroners and not brought into force until
25 July 2013 it expressly incorporated Article 2 into its provisions.%! In response to
objection by interest groups, the CJA excluded the ‘secret’ inquests proposed by the
government to address the issue of security sensitive and confidential material which
was likely to be required in the inquests arising from some fatal shootings by armed
police officers. To the disappointment of groups representing the interests of the

bereaved, the CJA also omitted the internal appeal process intended to replace the

current expensive and cumbersome judicial review process with an appeal made to the

Chief Coroner, a role that was itself only reinstated after objections were made to its

57 Coroners Act 1887; Coroners (Amendment) Act 1926.

58 Criminal Law Act 1977, s 56. At the 1975 inquest into the fatal bludgeoning of Sandra Rivett, the
nanny for the children of Lord Lucan named him as the person responsible for the death. Lord Lucan
was the last person to be named in this way in an inquest.

39 Coroners and Justice Act 2009, s 5.

60 Department of Constitutional Affairs, Coroner Reform: The Government’s Draft Bill : Improving
Death Investigation in England and Wales (Cm 6849, 2006).

61 Coroners and Justice Act 2009, s 5(2) provides ‘Where necessary in order to avoid a breach of any
Convention rights (within the meaning of the Human Rights Act 1998), the purpose mentioned in
subsection (1)(b) is to be read as including the purpose of ascertaining in what circumstances the
deceased came by his or her death’.
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omission.®?> The CJA and the accompanying rules made significant changes to the
inquest forum by ensuring the improvement of the service bereaved families receive
and giving those who are suddenly or unexpectedly bereaved opportunities to

participate in coroners’ investigations which included rights to information.%

The CJA brought into effect changes to the adversarial sounding terminology
previously used and replaced references to ‘properly interested parties’ with ‘properly
interested persons’ and ‘verdicts’ with ‘conclusions’. The reporting of deaths occurring
in certain circumstances to the coroner remained unchanged, including the requirement
to open an inquest where there had been a state related death and to hold it with a jury.
However, the CJA has provided the coroner with powers to decide whether to open
an investigation, rather than an inquest, pending receipt of an autopsy report and

clarification of the cause of death before determining whether an inquest is required.®*

As well as changes to terminology, the 2009 legislation has brought with it a number
of other significant changes. One of the most important of these is the mandatory
requirement for the coroner to provide pre-inquest disclosure of evidence to all
interested persons, thereby removing the discretion a coroner had exercised previously
with widely differing results.%> The 2009 Act also makes provision for the holding of
pre-inquest review hearings, the use of which has been actively encouraged by the
Chief Coroner. These hearings allow all interested persons to play an active role in
the preparation of the final inquest hearing and where issues relating to the ambit the
inquest; the nature and extent of the evidence required; the grant or refusal of requests
for anonymity by witnesses; the confidentiality of evidence; the use of independent

expert evidence and the date and length of the inquest’s final hearing are decided.®®

62 Objections from interest groups and users of the coroner's courts included opposition to the scrapping
of the role of the Chief Coroner from the Royal British Legion, which said the post was needed to
improve the handling of inquiries into military deaths. BBC News, ‘Chief Coroner: Royal British
Legion welcomes U-turn (BBC news, 23 November 2011 < www.bbc.co.uknews>uk-
politics15859410> accessed 20 December 2020.

63 Coroners and Justice Act 2009, Background, para 14.

64 Coroners and Justice Act 2009, s 4.

65 The Coroners (Inquests) Rules 2013, pt 3 para 13.

66 Chief Coroner. Guidance No.22 Pre-inquest Review Hearings.
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These preliminary hearings, like the opening and final inquest hearings are required to

be held in public and recorded.®’

1.10 Public legal funding for inquests

The absence of an automatic grant of public legal funding to the bereaved for these
contentious inquests has diluted the expressed aim of the CJA of putting the bereaved
at the heart of the inquest. Originally the CJA had included a provision for legal
funding for certain inquests, but this part was repealed before the implementation of
this Act.%® Although public lega